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RECENT LEGISLATION IN MASSACHUSETTS. 


Tue late session of the Legislature of Massachusetts was 
one of unusual length; that body assembled under circum- 
stances, and in a relation of political parties, somewhat 
peculiar; its acts were very numerous; and they involve 
some novel principles and elements of both political and 
municipal legislation. For which reasons we. assume that 
a brief review of its proceedings will be not unacceptable 
to the readers of the Reporter. 

In making this retrospective examination of the proceed- 
ings of the Legislature, we propose to classify the acts ac- 
cording to their nature, and to consider not only the things 
done by it, but, which is not less important, the things also 
which it refused or omitted to do. 

I. Foremost among the political acts is one concerning 
the election of Representatives in Congress and Electors of 
President and Vice President of the United States, which 
provides that, on a second trial for the election of Represen- 
tatives in Congress, a plurality of votes shall decide the 
question, and a plurality in the first instance, in the election 
of Electors of President and Vice President. 

Such a provision has long been desired in this Common- 
wealth, to relieve the people from the waste of time involved 
in numerous ineffective trials to elect by an absolute ma- 
jority of more than one half the voters, — to deprive third 
parties or mere factions of their power to control elections, — 
and to maintain our full delegation in Congress. It is in 
harmony with the legislation of other States, ours having 
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been one of the very few which adhered to the major- 
ity rule in this case. It is less in contradiction with the 
general system of elections in Massachusetts than has been 
supposed ; for the Constitution of the State provides pro- 
cesses, by which a person, having only a plurality of popular 
votes, is nevertheless made Governor, Lieutenant Governor, 


Member of Council, or Senator, and which processes are of 


constant and familiar application. Nor does the rule of 
election by pluralities seem to conflict with any sound prin- 
ciple of organic law. If an absolute majority of the voters, 
in a given electoral district, do not see fit to agree on the 
candidates to receive their suffrages, it is quite proper that 
an election should be effected by the nearest possible ap- 
proximation to an absolute majority. For the object of 
elections is to elect, —to have a government. That is the 
prime necessity; the how is a question simply of expe- 
diency, convenience, or secondary principle. 

II. Next in importance, of political acts, is that for the 
better security of the ballot, which enacts that in all pri- 
mary elections, the votes shall be inclosed in uniform sealed 
envelopes, furnished for the purpose by the State, so as to 
give to the voter the faculty of concealing from others the 
name of the person for whom he votes. 

It is part of the popular doctrine of liberty in the coun- 
tries of ‘Teutonic blood, as illustrated in England and the 
United States, to separate more and more the elements of 
society ; to deprive the proprietor, the employer, the more 
educated, of all means of direct influence over the employed, 
the laborer, the less educated. There is a gain of what is 
called freedom, in this way. Whether counting the loss in 
other respects, there be or nota gain in the sum total of 
personal or public good, is what experiment alone can 
satisfactorily determine. 

IIf. The only other important act, of a purely political 
nature, is that which relates to the calling of a Convention 
of delegates of the people, for the purpose of revising the 
Constitution of the Commonwealth. This act follows in 
substance, and for the most part literally, the act of 1819, 
which provided for calling the Convention of 1820, on 
oceasion of the separation of Maine from Massachusetts. 
It invites the inhabitants of the Commonwealth, qualified 
to vote for Senators and Representatives in the General 
Court, to vote, by yeas and nays, at the next annual meet- 
ing for the election of State officers, on the question, — “ Is 
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it expedient that delegates should be chosen, to meet in 
Convention, for the purpose of revising or altering the Con- 
stitution of Government of the Commonwealth?” If the 
answer of a majority of the people be in the affirmative, 
then elections are to be held for the choice of delegates in 
April next,and the Convention is to assemble in the follow- 
ing September, in accordance with forms and conditions 
prescribed in the act. 

This act illustrates the deliberation and calmness, with 
which Constitutions are subjected in their totality to modi- 
fication and revision in the United States. The legisla- 
tive body, created under the Constitution, does not assume 
to do this, on the one hand ; nor on the other, do the people 
need to do it in a revolutionary method; that is, without 
regard to the forms of legality. The legislative assembly, 
conforming to the popular wish, provides the instrumen- 
tality, by and through which the decision of the people, for 
or against a Convention, may be regularly ascertained, and, 
if needful, such a Convention in due time be held. 

The immediate occasion of this act was the growing 
conviction of the people of the Commonwealth that the 
existing system for the choice of senators, and especially 
representatives in the Legislature, demands revision, and 
the failure of the Legislature to agree on any change to be 
submitted to the people for their consideration, according 
to the forms of amendment provided in the present Consti- 
tution of the Commonwealth. 

Doubts have been suggested whether the Legislature 
had any power to pass this act ; and the magnitude of the 
question may seem to justify some observations on the 
subject. 

The Constitution of Massachusetts, as framed and adopted 
in 1780, contains but one express provision for the future 
revisal of that Constitution. It sets forth, that, in order to 
make any alteration in the Constitution which experience 
may show to be necessary, the question of the necessity or 

expediency of revising the same shall be submitted to a 
popular vote, in fifteen years thereafter, and a Convention 
for its amendment be held or not according to the popular 
decision. 

Does this provision of the original Constitution preclude 
the Legislature from proposing such a Convention at any 
time when it may see fit? Not in terms, certainly. Does 
it, by circumstances or implication, preclude such a call ? 
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The whole State, as a political society, including all its 
legal authorities, have decided that it does not, by calling, 
accepting, and acting under, the Convention of 1820, and 
the result of its labors in the present amended Constitution. 

Indeed, the revisal-provision of the old Constitution is 
obviously a stipulation merely, that the people shall, at all 
events, be invited to revise in fifteen years, leaving the 
question of revising at any other time to the exigency of 
the occasion. And the Legislature of 1819 found the 
power to do this, either in the general power of legislation 
granted to them by the Constitution, and in the necessity 
of the case, or in an article of the Bill of Rights to be 
cited hereafter. 

Why has not the Legislature of 1851 the same power? 
It is argued that this power is impliedly taken away by the 
ninth article of the amendments of 1821, which declares 
that “If, at any time hereafter, any specific and particular 
amendment or amendments to the Constitution be proposed 
in the General Court,” and agreed to in the Legislature by 
a two-thirds’ vote on two successive years, and then sub- 
mitted to, and ratified by the people, ‘they shall become 
part of the Constitution of this Commonwealth,” How 
and why does this take away the power to call a Conven- 
tion? We see no such thing in the terms of the article ; 
they do not profess to be exclusive or exhaustive of the sub- 
ject ; they convey no prohibition of other methods of 
action more directly by the people; it would have been 
unwise for the people in 1821, thus to assume io tie the 
hands of their successors. Looking to the reason of the 
thing, it is obvious, that the calling of a Convention by 
the Legislature is in no relation or sense a revolutionary 
act ; whereas, it is easy to conceive that, if no power exists 
any where to call such a Convention, and no amendment 
of the Constitution can be constitutionally effected in less 
than two or three years, then conjunctures may and will 
turn up, in which the very fact of the absence of any such 
power would, of itself alone, involve and necessitate a revo- 
lution to meet emergencies. 

But if, contrary to what we think, any implication of the 
supposed prohibition be contained in the ninth article of 
the amendments of 1828, that implication would be nega- 
tived, conclusively, by the seventh article of the Bill of 
Rights, which declares that “The people alone have an 
incontestable, inalienable, and indefeasible right to institute 
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government, and to reform, alter, or totally change the 
same, when their protection, safety, prosperity, and happi- 
ness, require it.” The argument, that the last Legislature 
had no power to call a Convention, is an argument that no 
Legislature has the power; if no Legislature has the 
power, then no constitutional means of calling a Conven- 
tion exist any where; if no constitutional means exist any 
where, then the people, in the exercise of their reserved 
power in the Bill of Rights, must assemble by extra-con- 
stitutional, that is, unconstitutional, means: which seems 
to be nothing more nor less than revolution, or at least that 
quasi-revolution, which a like pretended negation of legis- 
lative power brought on not long since in the State of 
Rhode Island. 

IV. Passing from the organic or political acts of the 
Legislature, we come now to acts affecting the municipal- 
ities, or civic bodies of the Commonwealth, of which the 
most material are those, introducing in several cases a new 
policy in the election of aldermen of cities, namely, that of 
election by wards, instead of by aggregate vote of the 
whole city, which new principle was adopted in acts sup- 
plementary to the city charters of the cities of Boston, 
Lowell, and Newburyport. 

V. Of acts relating to the organization of the Courts of 

Justice, the material ones are, — 1, An act to increase the 
number of Judges of the Common Pleas, from six to seven ; 
and 2, An act to repeal the act for the appointment of Trial 
Justices, and restore the old jurisdiction of Justices of the 
Peace. 
VI. Changes of great magnitude and importance have 
been made by a series of acts, in regard to the proceedings 
in civil and criminal practice, and rules of evidence in the 
Courts of the Commonwealth. 

These changes are comprised, for the most part, — 1, In 
two acts of a general nature, on the subject of proceedings 
and practice in the varions Courts ; and 2, In sundry spe- 
cific acts, namely, an act relating to libels for divoree ; an 
act, in part, concerning evidence in suits ‘against common 
carriers ; an act concerning bail, and another concerning 
depositions, in criminal cases; an act relating to writs of 
error in criminal cases; an act concerning prosecution for 
the maintenance of bastard children ; an act concerning 
constables ; and an act concerning the relative jurisdiction 
of the Supreme Court and the Court of Common Pleas. 
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We have already laid before our readers the Report of 
the Commissioners (Messrs. B. R. Curtis, N. J. Lord, and 
R. A. Chapman) appointed to revise and reform the pro- 
ceedings in the Courts of this Commonwealth. This 
report was communicated to the Legislature by the Gover- 
nor; it was in the first instance committed to the judiciary 
committee of the House, consisting of Messrs. Cushing, 
Mills, Curtis, Wilkinson, Wentworth, Safford, and Nims ; 
after consideration by them, it was on their motion referred 
to a joint committee, constituted by adding to the judiciary 
committee of the House that of the Senate, consisting of 
Messrs. Griswold, Wood, and Russell; it was thoroughly 
examined, and in sundry respects modified, by the joint 
committee ; and it was then passed by a nearly unanimous 
vote, both of the Senate and House. 

This remarkable result is due to the obvious value of 
many of the reforms proposed ; to the balance of probable 
good effect in favor of others; to the peculiar relation of 
parties in the Legislature, and the consequent facility of bold 
and efficient legislation, and solicitude for just and wise 
legislation, which distinguished its action; to the confi- 
deuce of the two Houses in their respective judiciary 
committees ; to respect for the legal opinions of the Com- 
missioners; and to the personal authority of one of their 
number, Mr. B. R. Curtis, who was a member of the 
House, and who (without disparagement of other members, 
it may be said) was highly influential and preeminently 
useful in all the legal business of the Legislature. 

The reforms made by the two general acts, in the pro- 
ceedings of the Courts, and the rules of evidence, are prin- 
cipally the following, viz :— 

1. The enactment of a system of pleadings in civil 
actions, so as to adapt them to the present state of society, 
and to give to them concinnity, method, precision, compre- 
hensiveness, and truth. 

2. The institution of more frequent return-days for civil 
process, and of instrumentality for more speedy default 
and judgment in actions not for trial, and for preventing, or 
at least checking, the protraction of suits for purposes of 
mere delay or expense. 

3. ‘The enactment of new and summary methods, appli- 
cable to forcible entry and detainer. 

4. Process for the reduction of attachments on mesne 
process, alleged to be excessive in amount. 
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5. Repeal of the rule of the common law, except in the 
ease of the attesting witnesses to any will or codicil, which 
incapacitates witnesses by reason of crime or interest. 

6. Provision for the direct examination at common law 
of the parties to a suit, so as to dispense with the separate 
collateral process of a bill of discovery. 

7. The enactment of new forms of declarations, answers, 
and replications, in civil actions. 

Among the reforms in the proceedings of the Courts, or 
in the rules of evidence, introduced by special acts, are, 

1. Provision for the expenses of the wife in all cases of 
libels for divorce. 

2. Power given to plaintiffs, in suits against common 
carriers for personal equipage lost or injured, to put in a 
sworn list of the effects lost or injured. 

3. Authority to the Courts, in case of error in the sen- 
tence of a criminal, to remand or to sentence anew, instead 
of discharging the convict. 

4. Provision for the taking of depositions in criminal 
cases. 

5. Authority given to the Court of Common Pleas to 
hold two terms in a county at the same time. 

6. Provision for carrying to the Supreme Court excep- 
tions from the Court of Common Pleas refused by the latter, 
or motious for new trial overruled. 

Vif. A new theory of legislation as to corporations was 
adopted, or at least the preéxisting doctrine regarding them 
was greatly modified, in several important incidents or 
qualities. 

1. The Legislature aimed to do away with all privileged 
distinction of artificial persons, that is, corporations, as in 
contrast with natural persons. 

In this view, it made new and efficient provision con- 
cerning the indictment of corporations. 

It gave to any person, whose private right or interest has 
been infringed, or is put at hazard, by the exercise, by any , 
private corporation, or any persons claiming to be such cor- 
poration, of a franchise or privilege not conferred by law, 
whether such person be a member of such corporation or 
not, the power to file an information in the nature of a quo 
warranto, and to prosecute the same to final judgment with 
or without the intervention of the attorney-general. 

It provided, in regard to incorporated common carriers, 
regulations for the verification and restitution of effects 








116 Recent Legislation in Massachusetts. 


left in their possession by pas sengers, analogous to those 
which previously existed by law in regard to property 
found, but of which the owners are unknown. 

It subjected all private corporations, except railroad and 
banking corporations, to the same provisions in the case of 
insolvency, which apply to natural persons, including the 
equal legal distribution of their assets. 

2. The Legislature extended, and applied to manufactur- 
ing and banking corporations, the doctrine that, if corporate 
franchises be a thing of value, they ought to be open to all 
as a right, instead of being granted to some only as a 
privilege. 

This appears in the two important acts to authorize the 
formation of manufacturing corporations and of banking 
corporations, without previous application to the Legisla- 
ture for a special charter in either case. 

In Massachusetts, similar provision existed before, in 
regard to parishes and religious societies, wharves, and 
some other real estate ownerships, lyceums, cemeteries, and 
certain other specified cases ; but it was taken for granted 
that such provision could not be safely applied, as it had 
been done in other States, to corporations generally, and 
especially those of a trading or business nature. 

The Legislature has overstepped this line, in the case of 
manufacturing companies and banks, and we think wisely. 
‘We believe these two acts will not be repealed, but 
that, on the contrary, we shall see laws passed hereafter to 
meet the analogous cases of insurance and railroad corpo- 
rations, as has been done already in the State of New York. 
We remember not long since to have heard one of the 
largest capitalists in Massachusetts, and one of those most 
conversant with the subject, express the conviction, that the 
present system of New York on the subject of railroad 
corporations, by virtue of which they are self-incorporated 
under general laws, is preferable to that of Massachusetts. 

3. In the same sense, that is, the application of general 
laws to corporations, was the important act concerning mu- 
tual marine insurauce companies, that concerning telegraph 
companies, and that relating to foreign insurance companies ; 
not involving, to be sure, any new principle of legislation, 
but affording pregnant examples of the spirit of system, 
apparent in the proceedings of the Legislature. 

VIIL. In the class of commercial legislation, the material 
acts were — |. Those just named on the subject of insurance. 
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2. An act to provide for the inspection of foreign sumac. 
3. An act concerning weights and measures, which provides 
that the penalty for the use of false weights or measures, 
shall apply to whichever party it is, whether seller or buyer, 
who by the custom of trade furnishes the weights or meas- 
ures. 4. Further provision respecting hawkers and pedlers. 

IX. The law of real estate was modified in several par- 
ticulars, some of them of great practical importance. Such 
as, — 

1. The act to enable the owner of an equitable estate 
tail to convey the same in fee simple, and thus unite the 
legal estate therewith. 

2. The acts to exempt from levy on execution the home- 
stead of a householder having a family, to the value of five 
hundred dollars, and also a pew. 

3. A provision enabling any person, in possession of real 
property which is claimed by another, to summon the latter 
into Court to show cause, if any he have, why he should 
not be compelled to bring an action to try the alleged title. 

4. Provision (much needed) to legalize, regulate, and 
provide evidence of, the sale of property mortgaged witha 
power of sale, and barring the dower in such case, which 
provision cannot fail to facilitate and extend in Massachu- 
setts this very convenient form of conveyance in the place 
of mortgages with three years’ power of redemption. 

Two peculiar acts concerning real estate were adopted, 
after much reflection, because of the paucity of former en- 
actments in Massachusetts, of this precise kind, they hav- 
ing a relation to ordinary legislation analogous to that which 
chancery proceedings bear to common law. 

Une was an act for quieting the titles to mortgaged real 
estate transferred during a certain period by executors or 
administrators without license of court, and which transfer 
had, under a particular law at force during that period, been 
adjudged invalid. ' 

The other was an act declaring that, in certain convey- 
ances, words of limitation to a public officer and his heirs, 
should be deemed to inure to him and his successors in 
office ; and that a limitation to such officer and his successor 
should be deemed and taken to be a conveyance of the fee 
as fully as if the term were to him and his heirs. 

X. The insolvent laws were changed, in substance, so as 
to require the dissolution of an attachment in seven days 
to avoid the issuing of the Commissioner’s warrant, and ap- 
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plying them to corporations ; and in administration, by 
authorizing the appointment of not more than three Com- 
missioners, instead of one only, for a county. 

XI. The jurisdiction of Probate Courts is extended to 
eases of adoption, of change of name, and of the taking 
proof of the execution of deeds; and they are authorized 
to require when necessary, an enlargement of the penal sum 
in a probate bond ; and to order notices by mail. 

XII. The class of laws relating to crimes and their pun- 
ishment consists of, — 

1. An act to punish jail breach. 

2. An act concerning malicious mischief. 

3. An act concerning larceny of things attached to or 
parcel of the realty. 

4. An act defining anew, shop-breaking and aggravated 
lareeny. 

5. An act to prevent disturbance at funerals. 

Besides which, are the new provisions of law already 
indicated, which relate to the proceedings in criminal cases. 

XIII. We have spoken of the law providing for the ex- 
emption from levy of a homestead of a certain value, and 
of apew. Another act was passed, which belongs, in one 
point of view, to the same category, but in others may 
seem to require separate mention. It is the act, which 
secures to mechanics payment for labor by a lien on real 
estate for a specified period. ‘The theory of the law is, to 
confine the lien to persons who actually perform labor, in 
erecting, altering, or repairing a building. Heretofore, the 
lumber merchant, the brick merchant, and other material- 
men, have, by putting forward the claims of the laborer, 
produced an impression that their interest and that of the 
laborer are identical. The Legislature seems to have 
concluded that, whatever reason there may be to induce the 
protection of the laborer by means of a lien, such reason 
does not apply to the material-man, and that the two in- 
terests ought not to be any longer confounded. 

XIV. The legislation relative to currency and banking 
may be divided into three heads. 

1. A number of new banks were incorporated, and ad- 
ditions were made to the capital of sundry banks, on the 
premises of the pre-existing law regulating banks, and 
assuming that particular system not to require, at present, 
any material change. 

2. But to secure the due execution of the laws in this 




















ON Aedes: 


; 
} 
; 











Recent Legislation in Massachusetts. 119 


respect, a permanent law was enacted for the appointment 
of Bank Commissioners, in the place of the previous tem- 
porary law, which had expired by its own limitation. 

3. At the same time, the act already spoken of was 
passed to authorize the business of banking under certain 
conditions. ‘This act enables any persons, not less than 
fifty in number, to become a body corporate for the purpose 
of carrying on the business of banking, with certain for- 
malities, as the substitute for a special act of incorporation, 
aud subject to most of the provisions applicable to existing 
specially incorporated banks, but with the additional re- 
striction of issuing no bank notes to circulate as currency, 
except on the deposit of certain prescribed public stocks, 
and which stocks are to constitute a pledged security for 
the redemption of such notes, in addition to the specie aud 
other assets and capital of the bank. 

This act, one of the novelties of the session, has been 
severely criticised by alarmists, and by persons unac- 
quainted with its provisions. As the system is manifestly 
better for the bill-holder than the present one, it is there- 
fore entitled to the favorable consideration it received at 
the hands of the Legislature. 

XV. Founded on the same basis, of general aud not 
of special legislation, is the act providing for changes of 
the names of persons. 

Heretofore, in Massachusetts, all lawful changes of the 
names of persons have been by special act of the Legisla- 
ture, just as, of old, acts of naturalization were granted in 
this State. In Great Britain, the same things are done by 
royal letters patent. We, the United States, long since 
perceived that the naturalization of persons is an admiuis- 
trative or judicial act, and not one requiring the interpo- 
sition of legislative or executive sovereignty. It is a little 
strange that legislative, bodies should have continued to 
take the trouble of satisfying the fancy or convenience of 
persons, by going through the forms of legislative investi- 
gation and enactment, to change a baptismal or a family 
name. 

The Legislature has relieved itself of all this inappropri- 
ate business, by providing that no lawful change of the 
name of any person, other than that of the wife in case of 
marriage or divorce, shall be made in this Commonwealth, 
except for sufficient reason, compatible with the public 
interest, and to the satisfaction of the Judge of Probate of 
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the county in which the party resides ; with provision for 
notice, appeal, and publicity, to protect the public interest 
and that of individuals concerned. 

XVI. Another novelty in legislation, is the act to legalize 
the adoption of children. It provides that any inhabitant 
of the Commonwealth may apply to the Judge of Probate 
of his county for leave to adopt a child, provided that no 
such petition by a person having a lawful wife shall be 
allowed, unless she join therein, nor in any case without 
the consent of the parents of the child, his guardian, next 
of kin, or prochein ami appointed by the Court, nor with- 
out his own consent if he be fourteen years of age ; and 
the Court may decree the adoption, if no sufficient reason 
appear to the contrary; and the child thus adopted shall 
be deemed the child of the parties adopting, the same as 
if theirs by birth in wedlock, for all purposes whatever, 
save only that it shall not be deemed capable of taking 
property expressly limited to the heirs of the body of such 
parties ; and the natural parents shall be deprived of all 
legal rights whatever as respects such child, which is like- 
wise absolved from all obligations of maintenance and 
obedience as respects such uatural parents. 

This is an example of the useful changes which might 
be made in our laws, but for the bigoted idolatry, prevail- 
ing among us, of even the deficiencies and errors of the 
common law of England. 

A smaller change in the same direction of wise and liberal 
legislation, is an act by which every illegitimate child shall 
be considered as heir of his mother, and of any maternal 
ancestor, and shall inherit the estate of such mother or an- 
cestor in whole or in part as the case may be, and the same 
shall descend to the lawful issue of such illegitimate person, 
in like manner as if he had been born in wedlock. 

XVII. We intended to remark on the act to provide for 
the appointment of a Board of Commissioners, in relation 
to alien passengers and foreign paupers; the act for the 
better preservation of municipal and other records ; the act 
to authorize the establishment of public libraries by au- 
thority of towns; the act for the appointment of a land- 
agent; and the act to authorize the erection of a second 
hospital for the insane ; but we have not time for this, and 
we hasten to conclude with the indication of one other 
important act, that to change the organization of the Board 
of Overseers of Harvard College. 
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This act excludes from the Board the annually elected 
Senators and members of the Council, who now belong to 
it; provides for the going out of the present thirty per- 
manent members of the Board in three annual classes of 
ten each, their places to be supplied by election on the part 
of the Legislature ; and then establishes the permanent 
future composition of the Board to consist of six classes, 
of five persons to each class, renewable in successive years : 
retaining the Governor, Lieutenant Governor, President of 
the Senate, Speaker of the House, and President of Har- 
vard College, as members of the Board, and adding the 
Treasurer of Harvard College and the Secretary of the 
Board of Education. 

It is fortunate that while this great change was desired 
by the Legislature, it was acceptable also to the Corpo- 
ration and Overseers of Harvard College, and it will, we 
hope, augment the usefulness and the popularity of an 
institution, to which so many citizens of this and other 
States look with pride and pleasure as their honored Alma 
Mater. 

We have omitted all reference to acts of special legis- 
lation, such as the division of towns and the grant or modifi- 
cation of railroad charters, and other things of private or 
local interest, which occupied much of the time of the Le- 
gislature ; but we think we have touched on most of the 
public acts of general legislation, which involve any thing 
novel in principle or interesting to the legal reader. 

We desire now to say a few words in explanation of what 
the late Legislature refused to do, notwithstanding strong 
urgency on the part of individuals or of parties, and much 
outward pressure on the subject. 

In the first place, it passed no uullification laws, no wild 
abolition’ resolutions, no propositions of idle ostentation, 
factious menace, or puerile agitation, concerning our reja- 
tions to the Federal Government, and the other States of 
the Union. 

In the second place, in regard to objects of a domestic 
nature, though schemes of assumed philanthropy, in the 
shape of bills of extraordinary penalties for the repression of 
indulgence in the use of intoxicating drinks, and of unlaw- 
ful amusements, or of bills which assumed that school 
education is the one good of life, and the neglect of it 
even for the necessary pursuit of subsistence the worst of 
crimes, and of other bills of this class, — though such 
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schemes were brought forward in one house or the other, 
by members, whose general sincerity of purpose was unde- 
niable, — yet all such schemes fell to the ground, repudiated 
on examination and scrutiny by the decided good sense 
and practical wisdom, which seem, on the whole, to have 
prevailed in the legislative deliberations of the late General 
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Supreme Court of Vermont, Chittenden County, Adjourned 
May Term, 1851. 


Tue Farmers AND Mecuanics Bank v. THe CHAMPLAIN 
TRANSPORTATION CoMPANY. 


Where the defendant corporation was chartered to convey, as a common 
carrier, among other things, ‘ all other articles and things usually trans- 
ported by water on said Lake Champlain,” and it was proved that at the 
date of the charter, bank bills were usually carried by the water craft upon 
that lake: held, that the defendant corporation was a common carrier of 
bank bills. 

Where the captain of a steamboat, engaged in the carrying business, has the 
entire control of the boat, he becomes the general agent of the owners of 
the boat, to carry all such commodities as he may choose to contract to 
convey within the scope of the power of the owners of the boat, and the 
owners are prima facie liable for the captain’s contracts. : 

How far a common carrier may limit his responsibility by a notice brought 
home to the owner of the goods at the time of delivery — Quere. 

A common carrier, by a general notice brought home to the owner of the 
things delivered for carriage, may limit his resporsibility for carrying 
certain commodities beyond the line of his general business, or he may 
make his responsibility depend upon certain conditions. 

The question of the extent and determination of the transit or carriage by a 
common carrier — considered. 


Tue opinion of the Court was delivered by Reprietp, J. 

The facts, necessary to a full understanding of the points, 
now determined by the Court, will be found sufficiently 
detailed in 8S. C. 16 Verm. 52, and 18 Id. 131. 

The first question is, What was necessary to constitute 
the defendants’ common carriers of bank bills? 

The defendants’ charter extends to the carrying of all 
commodities usually carried upon Lake Champlain, at the 
date of the charter, and the proof showed that bank bills 
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were usually carried by the water craft upon that lake, 
at the time the defendants’ company took their charter, and 
went into operation. The words of the charter are, “ All 
other articles and things usually transported by water on 
said Lake Champlain.” This being so, there could be no 
doubt, the defendants’ powers, as a corporation, extended 
to carrying bank bills. And something in the bill of ex- 
ceptions looks as if the jury were told, that this did, ipso 
facto, and of necessity, constitute the defendants common 
carriers of bank bills. But this general proposition we do 
not think exactly maintainable. For the powers of natural 
persons, who should erect steamboats, and become carriers 
upon Lake Champlain, would be equally extensive with 
those of the defendants; but if they should confine their 
business to carrying other dissimilar commodities, we do 
not think they could be compelled to assume the risk of 
carrying bank bills, or specie. And so the Court, in this 
case, seem to have viewed the subject in another portion of 
their charge, when they allude to the practice of this com- 
pany, in carrying bank bills, as a practical construction of 
their own charter, and of their own obligations to the pub- 
lic under it. 

But it seems to us, that this case is distinguishable from 
those, where it has been held incumbent upon the plaintiffs 
to show, by positive proof, that the company consented to 
the captain of their boat’s carrying money on their account, 
in order to hold the company responsible for the loss of 
the money. Newall v. Allen, (6 Wend. 346,) reviewing the 
judgment in Allen v. Sewall, (2 Wend. 327,) is one of that 
class of cases, so far as the determination of the Court of 
Errors is concerned. And that determination seems to 
meet with the approbation of Angell on Carriers, $ 101, 
Note 4. And Story, J., in Citizens’ Bank v. Nantuck. NS. 
B. Co., (2 Story’s R. 16,) and Chancellor Kent, (2 Comm. 
609,) seem also to approve the decision of the Court of 
Errors. But these cases, and the writers named, adopt this 
view of the subject, upon the ground that the charter of 
the company limits their business to the carrying of 
“goods, wares, and merchandize,” and that bank bills are 
neither, and so the company primd facie not liable ; and not 
liable in any event, unless they have given their consent to 
their proper business being enlarged, so as to include bank 
bills; and also that this was a suit against the stockholders 
in their individual capacity, under the charter. Upon this 
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narrow view of that case, the decision of the Court of 
Errors may stand ; but, as applicable to a company, whose 
charter on the face of it, does include the carrying of bank 
bills, and in a suit directly against the corporation, it seems 
to us the reasoning is altogether unsatisfactory, and un- 
sound. And unless that case is to be distinguished from 
the present, upon the ground of the restricted nature of the 
charter of that company, we should certainly incline to the 
opinion of the Supreme Court of New York, in Allen v. 
Sewall, rather than that of the Court of Errors. Mr. Jus- 
tice Story, (in 2 Story, ut supra,) seems to admit, that, upon 
general principles, the captain’s contract will bind the com- 
pany to the extent of the charter powers. 

It seems to us, that when a natural person, or a corpora- 
tion, whose powers are altogether unrestricted, rent a steam- 
boat, appoint a captain, and other agents, to take the entire 
control of their boat, and thus euter upon the carrying 
business, from port to port, that they do constitute the cap- 
tain their general agent, to carry all such commodities as 
he may choose to contract to carry within the scope of the 
powers of the owners of the boat. If this were not so, it 
would form a wonderful exception to the general law of 
agency, and one which the public would not very readily 
acquiesce in. There is hardly any business in the country, 
where it is so important to maintain the authority of agents, 
as in this matter of carrying, by these invisible corporations, 
who have no local habitation, and no existence, or power 
of action, except through these same agents, by whom 
almost the entire carrying busiress of the country is now 
conducted. If then the captains of these boats are to be re- 
garded as the general ageuts of the owners,—and we hardly 
conceive how it can be regarded otherwise, — whatever 
commodities, within the limits of the powers of the owners, 
the captains, as their general agents, assume to carry for hire, 
the liability of the owners, or carriers, is thereby fixed, and 
they will be held responsible for all losses, unless, from the 
course of business of these boats, the plaintiffs did know, 
or upon reasonable inquiry, might have learned, that the 
captains were intrusted with no such authority. Prima 
facie the owners are liable for all contracts for carrying, 
made by the captains, or their general agents, for that pur- 
pose, within the powers of the owners themselves, and the 
onus rests upon them to show, that the plaintiffs had made 
a private contract with the captain, which it was under- 
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stood should be kept from the knowledge of the defend- 
ants, or else had given credit exclusively to the captain. 
Butler v. Basing, (2 C. & P. 614.) 

But it does not appear to us, that the mere fact that the 
captain was, by the company, permitted to take the per- 
quisites of carrying these parcels, will be sufficient to 
exonerate the company from liability. Their suffering him 
to continue to carry bank bills ought, we think, to be 
regarded as fixing their responsibility, and allowing the 
captain to take the perquisites, as an arrangement among 
themselves. But we are aware, that the question, with 
whom was the contract, and to whom the credit was given, 
will generally be one, to some extent, of fact. Yet it seems 
to us that the defendants have no ground of complaint with 
the general mode, in which this part of the case was dis- 
posed of in the Court below. ‘The law would have justi- 
fied the judge, as we have before stated, in putting the case 
upon this point, upon grounds far more unfavorable to 
them. Indeed, it seems to us that upon the facts stated, if 
we are not misinformed in regard to the general nature 
of the defendants’ charter, there could be very little ground 
to raise any question, either of law or fact, as to the de- 
fendants’ liability, as common carriers of the parcel, so far 
as they undertook to carry it. 

As to the notice, we are more inclined to adopt the view 
which the American cases have taken of this subject of 
notices, by common carriers, intended to qualify their 
resnensibility, than that of the English Courts, which they 
have in some instances subsequently regretted. The con- 
sideration, that carriers are bound, at all events, to carry 
such parcels within the general scope of their business, as 
are offered them to carry, will make an essential difference 
between the effect of notices by them, and others who have 
an option in regard to works which they undertake. In 
the former case, the contractor having no right to exact 
unreasonable terms, his giving public notice that he shall 
do so, where those who contract with him are not alto- 
gether at his mercy, does not raise the same presumption of 
acquiescence in his demands, as arises in those cases where 
the contractor has the absolute right to impose his own 
conditions. And unless it is made clearly to appear, that 
persons contracting with common carriers, expressly con- 
sent to be bound by the terms of such notices, it does not 
appear to us that such acquiescence ought to be inferred. 

11* 








126 Recent American Decisions. 


But if, by the terms of the contract, the risk is in part, or 
wholly assumed by the owner of the things carried, the 
carrier would only be liable, probably, for ordinary neglect. 
The law of this subject will be found fully discussed in 
Mr. Angell’s chapter upon this subject, $ 232, et seq. ; see 
also Ib. § 220, et seq. It is certain from the English cases, 
that since the time of Southcote’s Case, (4 Co. R. 83,) it 
has always been considered that any bailee might, by ex- 
press contract, either increase or limit his common law 
responsibility. And such is the general current of the 
American decisions out of New York. ‘The cases of 
Clarke v. Faxton, (21 Wend. 153,) Hollister v. Nowlen, 
(19 Ib. 234,) and Cole v. Goodwin, (Ib. 251,) have un- 
doubtedly settled the iaw in that state, that it is not com- 
petent for a carrier to limit his responsibility, by a notice 
brought home to the owner of the goods, at the time of 
delivery to such carrier; and these laws seem to assume 
the ground, that it is not competeut for the carrier to so 
limit his responsibility, even by an express contract to that 
effect, which we certainly should not regard as law. This 
express contract ought, perhaps, to be clearly proved, and in 
water carriage is usually required to appear in the bill of 
lading. Buta more general notice, when brought to the 
knowledge of the owner, ought not perhaps to have that 
effect, unless there is very clear proof that the owner 
expressly assented to that, as forming the basis of the con- 
tract. But we regard it as well settled, that the carrier 
may, by general notice, brought home to the owner of the 
things delivered for carriage, limit his responsibility for 
carrying certain commodities beyond the line of his general 
business, or he may make his responsibility dependent upon 
certain conditions, as having notice of the kind and quan- 
tity of the things deposited for carriage, and a certain 
reasonable rate of premium for the insurance paid, beyond 
the mere expense of carriage. Angell on Carriers, $ 245 ; 
2 Greeul. Ev. 215; Orange Co. Bank v. Brown, (9 Wend. 
115.) But all this seems to us to have but a remote bearing 
upon the present case, as the notice, which was shown, had 
no reference to this particular boat, and is not shown cleaily 
to have been brought home to the knowledge of the plain- 
tiffs’ agent, at the time of delivering the parcel ; and there 
is not the slightest evidence of any assent upon his part to 
its terms, but the contrary is fully shown by the testimony 
of the captain. 
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The testimony of the teller, as to his purpose and inten- 
tion at the time of delivery of the parcel, not in any way 
made apparent to others, we should not regard as of any 
legal importance towards the proof of the contract ; and it 
does not very clearly appear, that it was intended to have 
any effect upon the case, or did have any effect, unless, pos- 
sibly, to produce one ground of inferential argument, on the 
part of the defendants; and it is not, in the course of jury 
trials, considered competent to introduce distinct evidence, 
to block up every possible avenue to argument. Such a 
rule would render trials almost literally endless. But from 
the view already taken of this portion of the case, perhaps 
this testimony would be regarded as of less importance in 
a future trial. At all events, we think it is not strictly 
admissible. The true remedy in such cases is, undoubtedly, 
where the judge has good ground to apprehend that the 
jury may have been misled from the true points in issue in 
the case, by the argument of counsel, or in any other way, 
to set them right in the charge. And sensible lawyers 
never complain, when all the false issues on both sides are 
uniformly swept out of all cases, and under such rules 
of trial they feel no disposition to build up shadows, or to 
beat them down, but rather save their breath for more im- 
portant matters; and this course undoubtedly brings a far 
greater proportion of the cases to a correct determination, 
by juries, than where the counsel are permitted to contest 
every possible point, from the origin of matter, to the last 
discovery in mechanics, without any intimation to the jury 
by the Court, that such things are rather matters of curious 
speculation, than any thing else. 

It is in vain, we think, to make this a case, where notice 
to the consiguee was required, or if given could have 
availed avy thing. At all events, the notice which was 
given after the parcel had been lost, is, according to all the 
cases, of no avail. For it was incumbent upon the defend- 
ants to give notice; they were bound also to keep the parcel 
a reasonable time after the notice came to the consignee, to 
enable him to come and receive it. All the cases, and all 
the elementary writers, so far as I know, agree in this. So 
that the very fact of defendants claiming, that the notice 
which was given should avail them, is a virtual admission 
of their liability up to that time, as carriers, which is suffi- 
sient to charge them in the action. But this seems to have 
een merely thrown out as a plank in shipwreck, without 
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much consideration, and from which no certain benefit was 
expected. 

The only difficulty which the Court, from the first, have 
ever felt, in this case, has been, in regard to the extent of 
the defendants’ undertaking to convey the parcel; in other 
words, as to the extent and termination of the transit or 
carriage, by the defendants. ‘The County Court, in the 
trial of this case, seem to have assumed, that in the law of 
carriers, there was a general, well defined rule, upon this 
subject, and that the defendants were attempting to escape 
from its operation, by means of some local usage, or custom, 
in contravention of the general rules of law upon the sub- 
ject. In this view of the case, the defendants were justly 
held to great strictness in the proof of the usage. It be- 
comes, therefore, of chief importance to determine how far 
there is any such general rule of law, as that which is 
assumed in the decision of the case in the Court below. 
If the law fixes the extent of the contract, in every instance, 
in the manner assumed, then most undoubtedly are the 
defendants liable in this case, unless they can show, in the 
manner required, some controlling usage. But if, upon 
examination, it shall appear that there is no rule of law 
applicable to the subject, and the extent of the transit 
is matter, resting altogether in proof, then the course of 
business, at the place of destination, the usage or practice 
of the defendants, and other carriers, if any, at that port, 
and at that wharf, become essential and controlling ingre- 
dients in the contract itself. 

There is no doubt, from the history of the carrying busi- 
ness in England, until a late period, that the carriers em- 
ployed their own porters to deliver their parcels, at the 
several stopping places on the route. A common carrier, 
by land, was then, in that country, of a distinet, well known, 
and well defined class of men, almost as much so as any 
public officer. And their character, responsibility, and 
course of business, being well settled, and well known, 
those who dealt with them, acted upon the faith of their 
making a personal delivery of their parcels, at their several 
stopping places. Hyde v. T. and M. Nav. Co., (5 'T. R. 
387,) is decided upon this ground, and upon the additional 
fact, that the carriers charged for cartage to the house of the 
consignee, thus showing that they so understood the con- 
tract. Stephenson v. Hart et al., (4 Bing. 476,) assumes 
the same general rule, as applicable to carriers by land. 
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But in this case it was considered a fair inquiry for the 
jury, ‘“‘Whether the defendants had delivered the box, 
according to the due course of their business, as carriers.” 
There is also a class of cases, where the carrier has been 
held liable zm trover, as for a tort, for delivery to a wrong 
person. Duff v. Budd, (3 Brod & B., 177,) is of this num- 
ber. But in this case it was held to be matter of fact, for 
the jury, whether defendant was guilty of negligence. 

But this class of carriers, (by land and with wagons,) it 
must be borne in mind, is the very extreme case in the 
books, when the obligation to a personal delivery is held. 
And here even that rule is not regarded as altogether uni- 
form, and matter of course, but only the natural inference, 
in the absence of proof to the contrary. But this rule of 
law, if it may be called so, has never been applied to stage- 
coach proprietors, even who carry parcels, in this country, 
or certainly not uniformly. Gibson v. Culver, (17 Wend. 
305, ) decides, that in such case, the obligation of the car- 
rier only extends to the delivery of the parcels, according 
to the course of his business, at his usual stopping places. 

There has been an attempt to push one department of 
the law of carriers into an absurd extreme, as it seems to 
us, by a misapplication of this rule of the carrier being 
bound to make a personal delivery. That is, by holding 
the first carrier, upon a route, consisting of a succession 
of carriers, liable for the safe delivery of all articles, at their 
ultimate destination. Murchamp v. The L. and R. Rail- 
way Co., (8 M. & W. 421,) is the only English case much 
relied upon in favor of any such proposition, and that case 
is, by the Court, put npon the ground of the particular con- 
tract, in the case; and also that “ All convenience is” in 
favor of such a rule, ‘and there is no authority against it,” as 
said by Baron Rolfe, in giving judgment. St. John v. Van 
Santvoord, (25 Wend. 660, ) assumed similar ground. But 
this Court, in this same case, (16 Verm. R. 52 ) did not con- 
sider that decision as sound law, or good sense. And it 
has since been reversed in the Court of Errors, Van Nant- 
voord v. Nt. John, (6 Hill, 158,) and this last decision is ex- 
pressly recognised by this Court. (18 Verm. R. 131;) Weed 
v. Sch. and S. R. R. Co., (19 Wend. 534,) is considered, 
by many, as having adopted the same view of the subject. 
But this case is readily reconciled with the general rules, 
upon this subject, that each carrier is only bound to the 
end of his own route, and for a delivery to the next carrier, 
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by the consideration that in this case there was a kind of 
partnership counection between the first company and the 
other companies, constituting the entire route, and also that 
the first carriers took pay and gave a ticket through, which 
is most relied upon by the Court. But see opinion of 
Walworth, Ch., in Van Santvoord v. St. John, (6 Hill, 158.) 
And in such cases, where the first company gives a ticket 
and takes pay through, it may be fairly considered equiva- 
lent to all undertakings to be responsible throughout the 
entire route. The case of Bennett v. Filyaw, (1 Branch, 
403,) is referred to by Angell on Carriers, § 95, note 1, as 
favoring this view of the subject. 

The rule laid down in Gainde v. Tr. and M. Nav. Co. 
(4 T. R. 581,) that each carrier, in the absence of special 
contract, is only liable for the extent of his own route, and 
the safe storage and delivery to the next carrier, is nndoubt- 
edly the better, the more just and rational, and the more 
generally recognized rule upon the subject, Ackley v. 
Kellogg, (8 Cow. 223.) This is the case of goods carried 
by water from New York to Troy, to be put on board a 
canal boat, at that place, and forwarded to the north, and 
the goods were lost, by the upsetting of the canal boat, 
and the defendants were held not liable for the loss, beyond 
their own route. The cases all seem to regard this as the 
grand rule upon this subject, with the exception of those 
above referred to ; one of which, (5 M. & W. 421,) considers 
it chiefly a matter of fact, to be determined by the jury as to 
the extent of the undertaking; one (25 Wend. 660,) has 
been disregarded by this Court, and reversed by their own 
Court of Errors, (6 Hill, 158 ;) one, (19 Wend. 534,) is the 
case of ticketing through, upon counected lines, and one, 
(1 Branch, 403,) [ have not seen. 

But the rule of law, and the course of business, in regard 
to carriage by water, has always been considered different 
from land carriage. In regard to foreign carriage, it is 
perfectly well settled, that a delivery, at the wharf, even 
without notice, unless there is some special undertaking in 
the bill of lading, is sufficient. The consignee is presumed 
to have received, from his correspondent, a copy of the 
bill of lading, and he is bound to take notice of the time of 
the arrival of the ship. Cope v. Cordova, (1 Rawle, 203 ;) 
Angell on Carriers, § 312, 313, et seq.; 2 Kent’s Comm. 
604, 605, and notes. The cases are all one way in regard 
to freight carriers, by water, upon this point. 
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But a distinction is attempted, in most of the cases, be- 
tween the foreign and the internal and coasting carrying 
business, in regard to the delivery, or landing upon the 
wharf, being sufficient to exonerate the carrier. Ostrander 
v. Brown, (15 Johns. 39,) holds, that such a deposit is not 
sufficient. The carrier must continue his custody, till the 
consignee has had sufficient time, after the landing of the 
goods, and notice to him to come and take them away ; 
after that the carrier may put them in storage. But we 
apprehend the rule here laid down will be found to have 
been very essentially qualified by the course of business, 
and the decisions since that time. The steamboats and 
railways now almost monopolize the carrying business. 
And the largest amount is perhaps, already, in this section 
of the country, done by railways. Their course of doing 
the business is, as is well known, to build storehouses of 
their own, at all the stations, and upon the arrival of the 
goods, put them immediately in storage, without giving 
notice to any one. In T’homas v. The B. and P. R. R. 
Co. (10 Met. 472,) it is clearly shown, that the carrier was 
not liable, as such, after the goods were put in storage. 
And this decision seems to us to rest upon the most satis- 
factory grounds. 

And in regard to water carriers, a somewhat similar 
course is, almost of necessity, now pursued. ‘The rapidity 
of the operations, and the vast amount of business neces- 
sary to be done, upon these great thoroughfares, almost ab- 
solutely precludes the possibility of securing a_ personal 
delivery, or notice to the consignee, without a most dis- 
proportionate increase of the expense of freight, which the 
owners do not wish to incur. It would then, as it seems 
to us, be most unjust and unreasonable, to require this 
labor to be performed by carriers without compensation. 
When the water carrying business, at a particular point, is 
in the hands of one company exclusively, there is no reason 
to doubt that they erect their own storehouses, and conduct 
the business much as the railway companies do. But this is 
seldom the case. And the owners of the wharves usually 
erect their own storehouses, and appoint some one to take 
charge of goods and parcels, delivered at their wharf, by 
the different water craft. This person, denominated the 
wharfinger, is as much a public person as the carrier him- 
self; and when the carrier, by steamboat, or other vessel, 
in the due and common course of his business, delivers his 
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goods, or parcels, into the custody of the wharfinger, upon 
the wharf, we have no doubt, unless there is some _prac- 
tice or usage to the contrary, the transit is ended, and his 
responsibility, as carrier, ceases. That was so considered 
by this Court, in Sawyer v. Joslin, (20 Verm. 172,) in 
a case where every member of the Court considered, that 
the justice of the case required the transit to be prolonged 
to its utmost legal extens:on. And still we felt compelled 
to say, that upon the delivery upon the wharf, where the 
consignee was accustomed to receive his goods, the transit 
was at an end, and the goods, in contemplation of law, had 
reached the consignee. 

The case of Chickering v. Fowler, (4 Pick. R. 371,) 
shows that a delivery at the wharf, in the due course of 
business, is a delivery to the consignee. Quiggin v. Duff, 
(1 M. and W. 174,) and Packard v. Gilman, (6 Cow. 757,) 
indirectly favor the same view of the subject. And all the 
cases, almost without exception, regard the question of the 
time and place, when the duty of the carrier ends, as one 
of contract, to be determined by the jury, from a consider- 
ation of all that was said by either party, at the time of the 
delivery and acceptance of the parcels by the carrier, 
the course of the business, the practice of the carrier, and 
all other attending circumstances, the same as any other 
contract, in order to determine the intention of the parties. 
The inquiry then, in the present case, must come to this 
before the jury, Whether it was reasonable for the plaintiffs, 
under the circumstances, to expect the defendants to do 
more than to deliver the parcel to the wharfinger? If not, 
then that was their contract, and that ended their responsi- 
bility, and the plaintiffs cannot complain of the defendants, 
because the wharfinger was unfaithful. ‘The defendants, 
unless they have, either expressly or by fair implication, 
undertaken, on their part, to do something more than de- 
liver the parcel to the wharfinger, are no more liable for its 
loss than they would have been, had it been lost upon 
ever so extensive a route of successive carriers, had it 
been intended to reach some remote destination in that 
mode. But if the plaintiffs can satisfy the jury, that from 
the circumstances attending the delivery, or the course 
of the business, they were fairly justificd in expecting the 
defendants to make a personal delivery at the bank, they 
must recover; otherwise it seems to us the case is with the 


defendants. 
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A great deal more might be said, undoubtedly, in regard 
to the just ground of expectation in the present case, that 
the defendants would make a personal delivery at the bank, 
aside from any special contract to that effect. It is trne the 
parcel was a valuable one, but one like others constantly 
carried on the same route, as it would seem. ‘The plaintiffs 
had no right to expect the defendants to delay their boat 
sufficient time to go to the bank, if the usual course was 
merely to touch at the wharf, sufficient time to unload and 
load, passengers and freight. The claim that the defend- 
ants should delay sufficient time to make a personal delivery 
of this parcel, implies also, that they should do the same, 
as to all their freight, which might take, in some in- 
stances, perhaps, a large portion of the day. Then, as 
to their taking the responsibility of the faithfulness of the 
wharfinger, we see no reason whatever, unless they so con- 
tracted to do, any more than that they should be bound for 
the safe delivery of all their freight, at its ultimate destina- 
tion, however remote. This is a risk, which, in the absence 
of all contract, should naturally and justly fall upon the 
plaintiffs, for whose benefit the wharfinger was acting. 

It might be consoling to the carriers and to others, if we 
could lay down a rule of law, somewhat more definite in 
this case. But from the almost infinite diversity of cireum- 
stances, as to steambout carriage, that is impossible. There 
will usually be at every place, some fixed course of doing 
the business, which will be reasonable, or it could not be 
submitted to, and which will be easily ascertained on 
inquiry, and with reference to which, contracts will be 
made, and which it is equally the interest and the duty of 
both parties to ascertain before they make contracts, and 
which it would be esteemed culpable negligence in any 
one not to ascertain, so far as was important to the correct 
understanding of contracts, which he was making. 

The fact, that the wharfinger made no charge to any 
one for delivering these parcels, and that he expected simi- 
lar favors from the steamboat captain in return, so to speak, 
does not seem to us decisive at all, upon the question 
of the undertaking of defendants, although, no doubt, en- 
titled to consideration, in connection with the other facts. 
If he had made a charge, he might have demanded it upon 
the delivery of the parcel, or if the captain of the boat had 
actually received the whole freight in advance, expecting 
to pay a portion to the wharfinger, it would certainly not 
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be decisive, as to the termination of the liability of the 
carrier, as such. On most of our routes, it is common 
sometimes to take pay in advance, even beyond the first 
route. And in such cases, where there is no connection 
between the two routes, in the way of business, if the first 
carrier delivers his parcel, at the end of his route, to the 
the next carrier, and pays him what remains of the advance 
pay, he is no doubt exonerated. But it does seem to 
us, that this portion of the case makes more strongly in 
favor of the plantiffs, than any thing else in the case, at 
present. 


A more minute examination of some of the cases referred to, in the 
foregoing opinions, will serve, we think, to confirm the views, which we 
have taken of this case, and the result to which we come. 

St. John & Young v. Van Santroord, (25 Wend. 660,) was the case of 
a box of merchandize, marked ‘‘ J. Petrie, Little Falls, Herkimer County,”’ 
put on board the defendant s tow-boat of the Swiftsure line, at New York, 
the defendant executing a general receipt describing the box by its marks. 
The defendant’s boat only went to Albany. This was not known to the 
plaintiffs, but could have been readily ascertained upon inquiry. ‘The box 
was carried safely by defendant, and put on board a canal boat at Albany, 
for Utica, Little Falls, being on its route. Before the box reached its des- 
tination it was rifled of its contents. 

At the trial in the lower Court the jury were told, that the custom of the 
trade determined the rights of the parties, there being no contract express 
or implied, to carry beyond Albany. ‘The Supreme Court held, that the 
fair import of defendant's undertaking was to deliver the box at Little Falls, 
whether their route extended there or not. But had the defendants ex- 
pressed in the receipt the true nature of the facts known to therm, they 
would have been liable, as carriers, only to Albany, and as forwarders 
from that point. It seems then that the difference chiefly consisted in the 
view which the Supreme Court took of the necessity of defendant's bringing 
home to the knowledge of the plaintiff the course of their business. 

In the Court of Errors, the Chancellor, who delivered the leading 
opinion, in favor of reversal, (the case being reversed 15 to 5,) places 
stress upon the consideration, that there was no connection, in business, 
between the defendant's line, and the remainder of the route. He says, 
also, in addition to what is quoted from his opinion by Ketuioce J., in this 
ease, when last before this Court, ‘‘ If the owner of the goods neglects to 
make the necessary ingutries, as to the usage and custom of the business, 
or to give directions, as lo the disposal of the goods, it is his own fault, and 
the loss, 1f any, after the carrier has performed his duty according to the 
ordinary course of his trade and business, should fall upon such owner and 
not upon the common carrier.’’ The Chancellor argues further, that from 
the circumstances, the plaintiffs had no right to expect a personal delivery 
by defendants, and therefore the law did not require one. The Chancellor 
also regards the case of Ward v. Saratoga and Schenectady R. R. Corp., 
(19 Wend. 534,) as influenced a good deal by the consideration of the 
connection in the routes. But the Court, in deciding that case, seem to 
put the case more upon the fact of taking fare and giving a ticket for the 
whole route, which in practice is seldom or never done, except when there 
is a guasi partnership throughout the route. 
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Upon farther examination of the case of Gibson v. Culver, (17 Wend. 
305,) it will appear that Justice Cowen seems to suppose, that the carrier 
by stage-coach is, in the first instance, bound to a personal delivery, and 
that in order to exonerate himself from that obligation, he must show a 
custom or usage, of such notoriety as to justify the jury in finding, that it 
was known to the plaintiffs, and that was all it was necessary to hold in 
that case to excuse the carriers. But in6 Hill, 158, this view is altogether 
overruled, and the more rational one established, that if one is ignorant of 
the course of business on the route, he is bound to make inquiry, and can- 
not make a contract with his eyes shut, and thereby impose a greater 
obligation upon the other party, in consequence of his own blindness ! 
Ackley v. Kellogg, (8 Cowen, 223,) was the case of carrying, by sloop, 
from New York to Troy, and then forwarding to Granville, N. Y., by 
canal-boat. ‘The goods were lost by the upsetting of the canal-boat. It was 
held to be a question of fact for the jury, whether the defendants had for- 
warded the goods. according to the expectation of the parties, at the time 
ofdelivery. Chickering v. Fowler,(4 Pick. 371,) was the case of receiv- 
ing and giving a receipt for 193 barrels of onions. ‘The obligation of the 
contract was in these words, ** Which I promise to deliver to Mr. Thomas 
Haven of Portsmouth, he paying freight for the same,’’ as express as 
could well be conceived. The defendant went to the Pier wharf in 
Portsmouth, ** where vessels very frequently go to deliver goods,”’ and 
** gave [Haven] notice that the onions were there for him.’’ Haven told 
the defendants he must deliver them at his wharf in P., or he would not re- 
ceive them, which defendant refused to do, and put them on that wharf, 
where they were frozen. It was held to be a question of fact for the jury, 
whether the plaintiff s contract was such with the consignor of the onions, 
that he was bound to receive and take care of the onions. If so, the Court 
held, that he was bound to take them, where they were landed, unless 
there was some contract shown to deliver them at a particular wharf. 
Thomas v. The B. & P. R. R. Co., (10 Met., 472,) was where one roll of 
leather, out of four, which had been carried on defendant’s road to Boston, 
and put in the depot, and two of them delivered to plaintiff's agent, was 
lost, only one being then to be found The Court held, that the impor- 
tant question was, ‘* How long the relation of common carrier continued * ’’ 
‘* Carriers,’’ say the Court, ** are bound to deliver goods, according to 
their contract.”’ ‘* From the very nature and construction of the road, the 
proprietors cannot deliver goods at the warehouse of the owner. ‘They 
must deliver at the depots.’’ ‘* And after such delivery at the depot, the 
carriage is ended,’’ and the liability as common carriers ceases after depos- 
iting the goods in company’s warehouse. Goainde v. Tr. § M. Nav. Co., is 
cited and approved, as the true basis of the present law upon that subject. 
The extent of the transit was, in the Common Pleas, submitted to the 
jury by Ch. J. Wells, and no objection was made to this eourse by 
either Court or counsel. It seems to have been conceded, that that was 
a question of fact, under proper instructions -when there is any conflict in 
the evidence as in the present case there undoubtedly is. In Citizens’ Bank 
v. The Nantucket Steam Boat Company, (2 Story’s R. 16,) while in terms 
Srory J., does approve the reasoning of the Court of Errors in Sewall v. 
Allen, he also assumes propositions in the law of agency, as well settled 
in the course of his opinion, which seem to me fully to justify the opinion 
of the Supreme Court, if the charter had conferred general powers upon 
the company, to carry bank bills, and all other commodities. The learned 
judge admits, that the captain is to be regarded as the general agent of 
the company, and as such can bind them to the extent of their general 
powers, which is all we hold in the present case. 
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Court of Queen’s Bench. — May 14, 1851. 


Watson v. THe AmBERGATE, NoTTINGHAM AND Boston Raitway 
Company.! 


Where a railway company receives goods at one terminus to carry them to 
another, they are answerable for any loss that may occur between them, 
although it may be on a line of railway that does not belong to such com- 
pany ; and the receipt of goods so to be carried is prima facie evidence of 
such liability ; confirming Muschamp v. The Lancaster and Preston Junction 
Railway Company, (8 M. & W. 421.) 

A prize had been offered for the best plan and model of a machine for load- 
ing colliers from barges, and plans and models intended for the compe- 
tition were to be sent by a certain day; the plaintiff sent a plan and 
model accordingly by a railway, but through negligence it did not arrive 
at its destination until after the appointed day : — Semb/e, the proper 
measure of damages in such case is the value of the labor and materials 
expended in making the plan and model, and not the chance of obtaining 
the prize, as the latter is too remote a ground for damages. 

Tits was an appeal from the decision of the Judge of 
the County Court, who awarded the plaintiff 207. damages, 
and was made on two grounds. Ist. Because the defend- 
ants were not liable beyond Nottingham, and it was admit- 
ted that the default occurred afterwards ; and 2d. That 
the judge ought to have awarded only nominal damages, 
as there was no evidence in respect to them. 

The facts of the case appear sufficiently from the mar- 
ginal note, and the opinions of the Court. 

The appellants cited Gilbart v. Dale, (1 Nev. & P. 22; 
5 Ad. & El. 543;) Parkins v. Howard, (K. B., T. T., 1817, 
reported in 1 Chitty, Plead. 348, 7th ed.); Worthington v. 
Warrington, (8 C. B. 134;) Walker v. Moore, (10 B. & Cr. 
416.) 

Respondents relied upon Muschamp v. The Lancaster 
and Preston Junction Railway Co. (8 M. & W. 421.) 

Patreson, J. As to the first objection, the case of Mus- 
champ v. T'he Lancaster and Preston Junction Railway 
Company, is directly in point ; and if carriers receive a 
package to carry to a particular place, whether they them- 
selves carry it all the way or not, they must be said to have 
the conveying of it to the end of the journey, and the 
other parties to whom they may hand it over are their 
agents. We must adhere to this principle, and the company 
are clearly liable, unless the facts show that their responsi- 
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bility has determined. Their not having taken the amount 
of the carriage is immaterial, and is explained by the fact 
of their not knowing what that amount would be. Chevins 
appears to have been the agent of the defendants; he re- 
ceives the parcel to carry it to Cardiff, and makes out an 
invoice, which the defendants have refused to produce. 
Now, putting these circumstances together, there is abun- 
dant evidence that they contracted to carry the package to 
Cardiff, and they were guilty of negligence in detaining it 
at Bristol. Then comes the question of damages. The 
plaintiff had put his damages upon a right principle, for he 
said the goods were made for a special purpose, which has 
been defeated by the negligence of the defendants, and 
they have become useless. But he had the chance of a 
prize, which he had lost through this carelessness, and 
called witnesses to prove the probability of his obtaining 
that prize ; the defendants objected, and said, you ought to 
produce the persons who were appointed to award the 
prize. But how could the testimony of these persons be 
said to be the best evidence? They were not bound to 
atteud and examine the models; the plaintiff might not 
have been able to have procured their attendance ; but he 
does produce two parties, who say that these models were 
better than the others exhibited. That evidence was 
clearly receivable if the measure of the damages was cor- 
rect ; and no objection was taken that it was not. There 
was a distinction between this case and those cited in the 
argument. 

Erte, J. The first question is, whether there is any 
evidence of the defendants having contracted ; and I think 
the person to whom the package was delivered must be 
taken to be the agent of the company. Then, having re- 
ceived a parcel to be conveyed to Cardiff, when their line 
only extends to Nottingham, do they make themselves 
liable for its carriage beyond their own line? This ques- 
tion was much considered in Muschamp v. The Lancaster 
and Preston Junction Railway Co., and 1 think it was 
there properly decided, that where goods are received at one 
terminus for conveyance to another, the company are an- 
swerable for all the intermediate termini, and the receipt of 
such goods is prima facie evidence of such liability. ‘Then 
what is the amount of damages to which the plaintiff is 
entitled ? He says he has lost the chance of ove hundred 
guineas. I have had great doubts whether that chance 
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Was not too contingent and remote to be the subject of 
damages ; but we are here as a Court of Appeal, and the 
case laid before us does not advert to that point; on the 
contrary, the defendants say that the plaintiff ought to 
have proved that he would actually have had the prize. 
Then they object to the evidence ; but such objection goes 
only to the weight. and not to the admissibility of the evi- 
dence. We give no opinion as to the question of remote- 
ness of the damages. — Judgment affirmed, with costs. 


Court of Common Pleas. 


SomERVILL v. Hawkns.! 


Privileged communications comprehend all statements made bond fide in 
performance of a duty, or with a fair and reasonable purpose of protecting 
the interest of the person making them. 

A communication being shown to be privileged, it lies on the plaintiff to 
prove malice in fact; in order to entitle him to have the question of 
malice left to the jury, he need not show circumstances necessarily lead- 
ing to the conclusion that malice existed, or such as are inconsistent with 
its non-existence, but they must be such as raise a probability of malice, 
and be more consistent with its existence than with its non-existence. 

The plaintiff had been a servant to the defendant, and dismissed by him on 
a charge of theft. He afterwards came to the defendant's house to be 
paid his wages, and had some communication with the defendant’s ser- 
vants, on which occasion the defendant said to his servants, ‘‘ I discharged 
that man for robbing me; do not speak any more to him in public or 
private, or I shall think you as bad as he: ’’ —held, a privileged com- 
munication, and that there was no evidence of malice to go to the jury. 

Case for slander. — Cases cited by Byles, serjt., for de- 

fendant. Child v. Affleck, (9 B. & Cr. 403;) Coxrhead v. 

Richards, (2 C. B. 569 ;) Pater v. Baker, (3 C. B. 831 ;) 

Toogood v. Spyring, (1 C. M. & R. 181 ) 

FE’. James, in support of the rule. First, this was not 
? ] 
a privileged communication in itself; and, secondly, if it 
was privileged, the terms of it, and the circumstances under 
which it was made, ought to have been left to the jury, in 
order that they might say whether it was malicious or no; 
and malice might certainly have been inferred from the 
way in which the communication was made. No commu- 
nication is privileged unless made bond fide in answer to 
inquiries as to character, or where there is a duty on the 
part of the person to make it. [Maule, J.— That is too 
strict ; there are many instances in which volunteer state- 
ments are held privileged.}| The occasion here was not 
privileged ; the plaintiff was on the premises for a lawful 
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purpose ; he was there to receive his arrears of wages, at 
the usual time and place, and there is no pretence for say- 
ing he would then communicate evil to the other servants. 
[ Maule, J. —'The only question is, whether, the defend- 
ant having bond fide said this of the plaintiff, living in the 
neighborhood, and with whom the servants were likely to 
associate, it is privileged.] It is a fallacy to say that there 
was even a moral duty, either public or private, on the part 
of the defendant, to caution his servants against the plain- 
tiff, for fear he should contaminate them. (Judgment of 
Cresswell, J., in Corhead v. Richards, 604.) Secondly, 
even assuming this to be a privileged communication, the 
Lord Chief Justice ought to have left the question of 
malice to the jury, as in Pattison v. Jones, (8 B. & Cr. 
578.) The statement itself intrinsically contained evidence 
of malice. Wright v. Woodgate, (2 C. M. & R. 573,) is 
an authority to the full extent, that though the fact of the 
defamatory matter having been spoken under circumstances 
that rebut the prima facie inference of malice, throws 
upon the plaintiff the onus of proving malice in fact, yet he 
is not obliged to prove it by extrinsic evidence ; he has still 
aright (which the plaintiff here demanded at the trial) to 
require that the alleged defamatory statement itself be sub- 
mitted to the jury, in order that they may judge whether 
there is any evidence of malice on the face of it. Padmore 
v. Lawrence, (11 Ad. & El. 380,) is to the same effect. 
Mr. Starkie, in his book on Libel and Slander, vol. 1, 
p. 292, “ On Malice in Fact,” says, “ As, on the one hand, 
it would be contrary to common convenieuce to fetter man- 
kind in their ordinary communications by the apprehension 
of vexatious litigation ; so, on the other, would it be highly 
mischievous to allow men to inflict the most cruel injuries 
to reputation and character with impunity, under the cloak 
and pretence of discharging some duty to themselves or to 
society, when they were, in fact, actuated by the most 
malicious intentions.” Here the defendant took the oppor- 
tunity of the plaintiff being lawfully on his premises mali- 
ciously to utter the slander complained of, in answer to no 
inquiries, and in discharge of no duty. 

Maute, J., delivered the judgment of the Court.* This 
was an action for words, imputing theft, spoken by the 
defendant of the plaintiff. The defendant pleaded not 
guilty, and a justification. At the trial, before Wilde, 


* Wilde, C. J., Coltman, Maule, and Cresswell, J.J. 
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C. J., it appeared that the plaintiff had been in the service 
of the defendant, and had been dismissed on a charge of 
theft: that he afterwards came to the defendant’s house, 
and had some communication with the defendant’s ser- 
vants ; and that the words in question — “I have dismissed 
that man for robbing me; do not speak to him any more, 
in public or in private, or I shall think you as bad as he ” 
—were spoken by the defendant to his servants. The 
Lord Chief Justice was of opinion that this was a privileged 
communication, and that there was no evidence of malice, 
and that the verdict must be found for the defendant on the 
general issue ; but he offered to go on, and try the issue on 
the justification. This the plaintiff declined, and thereupon 
the Lord Chief Justice directed a nonsuit to be entered. 
The plaintiff having obtained a rule nisi for a new trial on 
the ground of misdirection, it was contended for the plain- 
tiff, upon the argument on showing cause, that the Lord 
Chief Justice was mistaken in both respects —7. e. that the 
communication was not privileged, and that there was 
evidence of malice. But we think that the case falls 
within the class of privileged communications which is not 
so restricted as it was contended on behalf of the plaintiff. 
It comprehends all cases of communications made bond 
fide in performance of a duty, or with a fair and reasonable 
purpose of protecting the interest of the party using the 
words. In this case, supposing the defendant himself to 
believe the charge —a supposition always to be made when 
the question is, whether a communication be privileged or 
not — it was the duty of the defendant, and also his inter- 
est, to prevent his servants from associating with a person 
of such a character as the words imputed to the plaintiff, as 
such association might reasonably be apprehended to be 
likely to be followed by injurious consequences both to the 
servants and to the defendant himself. We think, there- 
fore, the communication in question was privileged — 7. e. 
it was made under circumstances which rebut the pre- 
sumption of malice, which would otherwise arise from the 
nature of the words used. That presumption being re- 
butted, it was for the plaintiff to show affirmatively that 
the words were spoken maliciously ; for the question, being 
one the affirmative of which lies on the plaintiff, must, in 
the absence of evidence, be determined in favor of the 
defendant. On considering the evidence in this case, we 
cannot see that the jury would have been justified in 
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finding that the defendant acted maliciously. It is true, that 
the facts proved are consistent with the presence of malice 
as well as with its absence. But this is not sufficient to 
entitle the plaintiff to have the question of malice left to the 
jury, for the existence of malice is consisteut with the evi- 
dence in all cases, except those in which something incon- 
sistent with malice is shown in evidence ; so that to say 
that, in all cases where the evidence was consistent with 
malice, it ought to be left to the jury, would be, in effect, 
to say that the jury might find malice in any case in which 
it was not disproved, which would be inconsistent with the 
admitted rule, that in cases of privileged communications 
malice must be proved, and therefore its absence presumed 
till such proof is given. It is certainly not necessary, in 
order to enable a plaintiff to have the question of malice 
submitted to the jury, that the evidence should be such as 
necessarily leads to the conclusion that malice existed, or 
that it should be inconsistent with the non-existence of 
malice ; but it is necessary that the evidence should raise 
a probability of malice, and be more consistent with its 
existence than with its non-existence. In the present case 
the evidence, as it appears to us, does not raise any pro- 
bability of malice, and is quite as consistent with its 
absence as with its presence ; and considering, as we have 
before observed, that the mere possibility of malice, which 
is found in this case, and in all cases where it is not dis- 
proved, would not be sufficient to justify a jury in finding 
for the plaintiff, we think the Lord Chief Justice was right 
in not leaving the question to them; and, consequently, 
that this rule must be discharged. — Rule discharged. 


Crown Cases Reserved.—Court of Criminal Appeal. 
May 3, 1851. 


Before Lord Camrsett, C. J., Atperson, Baron, Corerinee, J., Piatt, B., 
and Ta.rourp, J. 


Reena v. Hiut.! 


A lunatic patient, who had been in confinement in a lunatic asylum, and 
who labored under the delusion, both at the time of the transaction and of 
the trial, that he was possessed by twenty thousand spirits, but whom the 
medical witness believed to be capable of giving an account of any trans- 
action that happened before his eyes, and who appeared to understand the 
obligation of an oath, and to believe in future rewards and punishments, 
was called as a witness on a trial for manslaughter : — held, that his tes- 
timony was properly received in evidence ; and that where a person under 
an insane delusion is called as a witness, it is for the judge, at the time, 
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to say whether he is competent to be a witness, and it is for the jury to 

judge of the credit that is to be given to his testimony. 

Tue prisoner was tried for manslaughter and convicted, 
but a question was reserved as to the admission of Richard 
Deonelly, a patient in a lunatic asylum, as a witness, on the 
part of the prosecution. The substance of the testimony 
of the attendants at the asylum, and of the medical experts, 
is stated in the opinion of Lord Campbell. 

When Donelly was called, he was, before being sworn, 
examined by the prisoner’s counsel. He said, — ‘I am 
fully aware that I have a spirit, and 20,000 of them; they 
are not all mine. I must inquire; [can where [ am. I[ 
know which are mine; those ascend from my stomach to 
my head, and also those in my ears. I do not know how 
many they are. The flesh creates spirits, by the palpita- 
tion of the nerves and the ‘rheumatics.’ All are now in 
my body and round my head ; they speak to me incessantly, 
particularly at might. That spirits are immortal [am taught 
by my religion from my childhood, no matter how faith 
goes ; all live after my death, those that belong to me and 
those which do not. Satan lives after my death and so 
does the living God.” After more of this kind, he added, 
“They speak to me incessantly ; they are now speaking 
to me ; they are not separate from me ; they are round me 
speaking to me now. But [ cannot be a spirit, for [ am 
flesh and blood ; they can go in and out through walls and 
places which I cannot. I go to the grave ; they live here- 
after, unless, indeed, I have a gift ditferent from my father 
and-mother that Ido not know. After death my spirit will 
ascend to heaven, or remain in purgatory. Iam a Roman 
Catholic. I attended Moorfields, Cheisea, and many other 
chapels round London. I believe in purgatory ; I was 
taught that in my childhood and infancy. I know what it 
is to take an oath; my catechism taught me from my in- 
fancy when it is lawful to swear; it is when God’s honor, 
or our own or our neighbor’s good, requires it. When man 
swears, he does it in justifying his neighbor, on a Prayer- 
book or obligation. My ability evades while I am speak- 
ing, for the spirit ascends to my head. When I swear I 
appeal to the Almighty. It is perjury, the breaking a law- 
ful oath, or taking an unlawful one: he that does it will 
go to hell for all eternity.”” He was then sworn, and gave 
a perfectly connected and rational account of a transaction 
which he reported himself to have witnessed. He was in 
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some doubt as to the day of the week on which it took 
place ; and on cross-examination said, “ These creatures 
insist upon it that it was Tuesday night, and I think it was 
Monday.” Whereupon he was asked, “Is what you have 
told us what the spirits told you, or what you recollect 
without the spirits?’ And he said, “ No ; the spirits assist 
me in speaking of the date. I thought it was Monday, and 
they told me it was Christmas eve — Tuesday ; but I was 
an eye-witness, an ocular witness, to the fall to the 
ground.” ‘The question reserved for the opinion of this 
Court is, whether this witness was competent. 

Collier now appeared for the prisoner. — First, I shall 
submit that, in point of fact, the witness was non compos 
mentis ; secondly, that the authorities are against the ad- 
missibility of a man non compos as a witness; thirdly, 
that there are no reasons of public policy why the rule 
should be dispensed with; and, fourthly, that under the 
circumstances of this case, the evidence of the witness 
Donelly was improperly admitted. |Lord Campbell, C. J. 
— You may assume that the witness was a lunatic — non 
compos mentis}| I contend that he was a lunatic not ina 
lucid interval. [Lord Campbell, C. J. — You must address 
yourself to the witness’s state of mind at the time when 
the oath was administered. The question is, whether my 
Brother Colerige was right or wrong in permitting the oath 
to be administered.] ‘The witness himself admitted that 
he was under a delusion in respect of a matter material to 
his evidence. Comyns (Com. Dig., tit. ‘* V’estmoitgne,”’ A. 1) 
says, ‘‘ Every witness must be credible; therefore a man 
of non-sane memory shall not be allowed as a witness, as 
an idiot, a lunatic during his lunacy, or one within the age 
of discretion. But a lunatic may be a witness in lucidis 
intervallis.” An infidel is not considered a competent 
witness, because he is supposed by law to be a person 
‘whose testimony cannot be trusted. ‘An infant within the 
age of discretion is not an admissible witness, because he 
does not know the nature of an oath, and he cannot be 
sworn till his mind has reached the stage or development 
in which he understands the nature of ay oath, and re- 
wards and punishments. A lunatic might know the nature 
of an oath, and yet he may be laboring under the most ex- 
travagant delusions, ex. g. that he is the king, the pope or 
the devil, and being non compos, is not a good witness. It 
is laid down in Buller’s N. P., (p. 393, 3d ed.), that those 
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who are excluded from giving testimony for want of skill 
and discernment are idiots, madmen, and children. There 
is no qualification ; and the only qualification to be found 
anywhere is in the case of lunatics in lucidis intervallis. 
[ Alderson, B. — Yet, in cases of necessity, the evidence 
of incompetent persons, such as a felon or a wife, was 
always admissible.}| But never a child who was non 
compos ; and a lunatic is in the same category. [Coleridge, 
J.— This was actually a case of necessity.] In Rev v. 
The Inhabitants of Eriswell, (3 'T. R. 707,) a pauper was 
examined as to his place of legal settlement ; the pauper, 
from the time of the examination being taken, continued 
to reside in [cklington, All Saints, for about five years, en- 
deavoring to gain his livelihood, and without becoming 
chargeable to that parish, when he became insane, and con- 
tinued in a state of insanity to the time of his removal, and 
during the hearing of the appeal. Ou the part of the res- 
pondents this examination was offered in evidence, and 
objected to on the part of the appellants ; it was received 
by the Court, but Lord Kenyon expressed a strong opinion 
that it was not receivable in evidence. [ Alderson, B. — 
‘That was the case of a sane declaration made by a man 
who afterwards became insane.| In the case of Currie v. 
Child et al, (3 Camp. 283,) which was an action on a 
promissory note, the note was attested by a person who had 
since the making of the note become insane, and on proof 
of his insanity Lord Ellenborough held that the evidence 
of his handwriting was sufficient to prove the making of 
the note. In Bernett v. Taylor (9 Ves. 381) a bill was 
filed by the infant heir of the devisee ; one of the wit- 
nesses to the cedicil was dead, and another had become 
insane. ‘The question was, whether the handwriting of 
the witness who was insane might be proved. The Lord 
Chancellor s!lowed the proof. [Lord Campbell, C. J. — If 
these cases were applicable to that of a witness who labored 
under an insane delusion, then they might be some author- 
ity for you.]} The rules of the civil law may be referred 
to in illustration of this question. [Lord Campbell, C. J. 
— The civil law, which generally is the perfection of 
human wisdom, is defective in the rules respecting the ad- 
missibility of evidence.]| In Dew v. Clark, (3 Add. 79,) 
a case before Sir John Nicholl, it was held that partial 
insanity was good in defeasance of a will founded immedi- 
ately in or upon such partial insanity. If A. make a will 
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plainly ineflicacions in respect to B., and is proved, at the 
time of the invking of it, to have been under a morbid de- 
lusion as to the character and conduct of B., the Court of 
Probate will relieve against it by prononncing his will to 
he invalid, and holding A. to have died intestate in law, 
how sane soever in other particulars, or even generally, A. 
at the time in question of making the will may be proved 
to have been. [ A/derson, B. — Does it not come near to 
an absurdity to say that a jury may, on hearing medical evi- 
dence as to the state of a man’s mind, judge of the sanity 
of a party, and yet that the same jury, having the person 
himself before them, are not competeut to decide upon it ?} 
The question is, what rule the Court will lay down as to 
the extent of the incapacity which shall preclude a witness 
from giving evidence. [Lord Campbell, C. J. — Your pro- 
position is, that a man under a delusion is not admissible as 
a witness!?| Under an insane delusion. There is a case 
mentioned in Taylor’s Med. Jur., where a man fancied 
himself a teapot; would he be a competent witness ? 
There was also a case where a man supposed himself a 
woman with child. It has been said by some medical 
writers that there is no such thing as a man partially insane ; 
he is either sane or insane ; what is called partial insanity 
involves a diseased mind. The witness in the preseut case 
betieved himself to be possessed by 20,000 spirits. There 
is a remarkable illustration of the power of lunatics to con- 
ceal the particular delusions under which they labor, men- 
tioned by Mr. Erskine, in his speech on the trial of Hat- 
field ; he had cross-examined a lunatic witness in a case in 
the Queen’s Bench, at great length, without producing 
the smallest effect upon him. At last Dr. Sims came into 
Court, and Mr. Erskine then learned from him that the wit- 
ness was under the delusion that he was our. Saviour. The 
learned counsel then affected to lament the indecency of 
his ignorant examination, whereupon the witness at once 
said, “‘L am the Christ.” I am not aware of any qualifi- 
cation engrafted on the rule in Com. Dig. and the other 
authorities I have referred to. { Alderson, B. — It is con- 
ceded that a man of non-sane memory is not competent as 
a witness; is a person of defective memory, therefore, 
inadmissible ?] The judge has to decide two things — 
whether the witness was sane at the time of the transac- 
tion, and whether he is sane at the time of the trial. [Lord 
Campbell, C. J. — According to a dictum of Parke, B., 
VOL. IV. — NO. Ill. —NEW SERIFS. 13 
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approved of by all the judges, it is for the judge at the trial 
to say whether or no the witness is admissible, and then it 
is for the jury to judge as to his credibility.] It is sub- 
mitted, that when there is evidence as to the fact that the 
witness is a lunatic, the rule laid down in Com. Dig. 
should be adhered to. Lastly, under the circumstances of 
the case, the evidence of the witness Donelly ought not 
to have been admitted. 

Sir Frederick Thesiger (Bodkin and Clarkson with 
him) was not called upon to address the Court. 

Lord Campsett, C. J. —I am glad that this case has 
been reserved ; it is one of great importance, and ought to 
be solemnly decided. I entertain no doubt upon the matter ; 
and I think that the rule was properly laid down by my 
Brother Parke, that supposing a man called as a witness 
has a delusion, it is for the judge to examine him as to the 
nature of an oath, his sense of religion, and then to say 
whether he is competent as a witness ; and then, the judge 
having determined as to the admissibility of his testimony, 
it is for the jury to decide what credit is to be given to his 
evidence. Authorities have been quoted to show that per- 
sons non compotes mentis are not admissible as witnesses ; 
but the question is, in what sense are the words “ non com- 
pos” used? If the witness is not sensible of the obligation 
of an oath, his evidence ought not to be admitted ; but he 
may be non compos in one sense, and yet capable of giving 
material evidence respecting the transaction. It seems to 
me that the investigation of truth requires that the rule I 
have stated should be followed. On the facts reserved, I 
am also of opinion that Coleridge, J., was right in admit- 
ting Donelly’s evidence. One of the witnesses says, “I 
believe him to be quite capable of giving an account of any 
transaction that happened before his eyes.”’ Another wit- 
ness said, it was quite possible for a man to entertain a 
delusion on one subject, without affecting his mind gen- 
erally upon other subjects ; and that he always found Do- 
nelly perfectly rational, except upon the subject of this 
particular delusion. The proposition contended for by the 
prisoner’s counsel is, that if a man is laboring under a de- 
lusion, his evidence is inadmissible. Such a rule would be 
highly inexpedient, for the proof of innocence as well as 
of guilt; and it seems to me, that the proper rule is, for 
the judge, at the time the party is produced as a witness, 
to examine him whether he understands the nature of 
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an oath, and say whether he considers him a competent 
witness, and then leave it to the jury to estimate the value 
of his testimony. He may be cross-examined as to the 
state of his mind, and witnesses may be called to prove 
that his mind is so diseased that no reliance can be placed 
upon his statements; but in the absence of evidence to 
discredit his testimony, it would be competent for the jury 
to hear what he said, and to act upon it. It would be 
highly inexpedient, and often most inconvenient in its con- 
sequences, if a different rule were to be established. Pa- 
tients in lunatic asylums would be at the mercy of the 
particular person under whose care they were, if they could 
not give evidence as to any outrage committed on them- 
selves in the absence of other witnesses. For these 
reasons, I think my Brother Coleridge acted with perfect 
propriety in admitting this witness ; and in my opinion this 
conviction must be affirmed. 

Co.eripcr, J. — The evidence of the medical witness 
left no doubt upon my mind that Donelly was capable of 
giving an account of the transaction, and I am glad the 
Court approves of my ruling in the case. 

Piatt, B — The question of the admissibility of such 
a witness is one entirely for the judge. Here it is quite 
evident that the witness understood the nature of an dath, 
and believed in future rewards and punishments. 

Tatrourp, J. —I am also of opinion that the evidence 
of the witness Donelly was properly admitted. There are 
many examples of persons laboring under particular de- 
lusions, whose evidence, nevertheless, no one would have 
been disposed to reject. Luther supposed that he held con- 
ferences with the devil, and Dr. Johnson, it is well known, 
entertained delusions respecting his mother. 

lord Campsety, C. J. — Socrates would not have been 
a competent witness, unless the rule we have laid down 
were law ; he believed that a spirit always haunted him. 
— Conviction affirmed. 


Court of Exchequer. — Easter Term, April 28, 1851. 


Murrueap v. Evans.! 


At the trial of a cause by a special jury, it having been discovered during 
the examination of the first witness that there were thirteen jurors in the 
box, the Judge offered to dismiss one, but the defendant’s counsel refusing 
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to consent, and it being impossible to ascertain which of the jurors was 
sworn last, he discharged the jury, directed the special jurymen to be 
called over again, and tried the cause by the first twelve that answered :— 
Held, regular. 

Quere, whether if it could have been ascertained which of the thirteen men 
in the box was the superfluous juror, the proper course would not have 
been to turn him out of the box and let the trial proceed ? 


Tuts cause came on for trial before Williams. J., and a 
special jury. After the plaintiff’s case had been opened, 
and while the first witness was being examined, it was dis- 
covered that there were thirteen jurymen in the box. ‘The 
plaintiff’s counsel offered to consent to one being with- 
drawn, but this proposal was refused by the other side, and 
it being impossible to ascertain which of the jurors was 
sworn last, the judge adjourned the cause till the next 
morning ; when, the defendant persisting in his refusal, he 
discharged the jury, directed the special jurors to be called 
over again, and tried the cause by the first twelve that an- 
swered. ‘The defendant’s counsel protested against this 
course, and retired from the cause, which was then tried as 
undefended, and a verdict returned for the- plaintiff. 

T’. Allen moved for a new trial. — The judge at Nis? 
Prius had no authority to discharge the jury unless by con- 
sent of both parties; and as there is no error apparent on 
the record, if the Court do not grant a new trial the defend- 
ant will be without remedy. If the objection taken in this 
ease had been taken after verdict, it might be different, but 
where an error in the proceedings is discovered during the 
progress of a trial, and either party stands on his right, the 
judge has no alternative but to postpone the cause. The 
Jury Act, (6 Geo, 4, c. 50, s. 26,) after pointing out the mode 
in which the names of persons are to be drawn to serve on 
a common jury, says, “ The twelve men so first drawn and 
appearing and approved as indifferent, &c., being sworn, 
shall be the jury to try the issue ;” and the same principle 
applies where a cause is tried by a special jury. Now here 
it does not appear whether the cause was tried by the first 
twelve of the men who were sworn on the first day. 
[ Parke, B. — Neither does the contrary appear, and it is for 
you to satisfy us of that. If the judge were to postpone 
the cause as you suggest, he would not execute the writ of 
nisi prius.| li Norman v. Beaumont, (Willes, 484,) a new 
trial was granted on the ground that one of the jurors by 
whom the cause was tried was not in the Nist Prius panel, 
but had personated a man who was. In Dovey v. Hobson, 
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(6 Taunt. 460,) after the case had been gone through, it 
appeared that one of the jurymen had not been summoned, 
but was sworn in the name of a person to whose house he 
had succeeded, and who had been summoned ; the plaintiff 
refused to consent to the jury being discharged, and he hav- 
ing obtained a verdict, the Court awarded a venire de novo. 
In Carne v. Nicoll, (3 Dowl. 115,) which was a writ of 
right, the four knights were sworn and elected the grand 
assize ; but on the day of trial one of the knights not 
appearing, it was held that the trial could not proceed ex- 
cept by consent. In Doe d. Lord Ashburnham v. Michael, 
(16 Law T. 485,) where an action came on to be tried be- 
fore a special jury, a man whose name was not in the panel 
answered by mistake for one of the special jurors. ‘The 
mistake having been discovered when the jury were about 
to give their verdict, the judge offered to try the cause over 
again before the proper jury, but the plaintiff claimed to 
have the verdict taken, the defendant protesting against it, 
and the jury having found for the plaintiff, the Court of 
Queen’s Bench held it a mistrial and issued a venire de 
novo. 

Pottock, C. B. — There ought to be no rule. It appears 
to me that there would clearly have been an irregularity in 
going on with the first trial unless by consent; and the 
objection having been taken before verdict would have 
rendered the proceedings null and void, so that there must 
have been a new trial. It appears to me that when pro- 
ceedings turn out to be null and void, one mode is to treat 
them as such, and begin all over again. I doubted, indeed, 
whether under the circumstances of this case the proper 
course might not have been to turn the thirteenth juryman 
out of the box, and try the case with the others ; but as it 
was impossible to discover who that person was, the only 
remaining course that could be taken was that which was 
taken, 7. e. to consider all done as if it had not been done 
— to treat it all as null and void. It was the duty of the 
judge to obey the writ of nisi prius — otherwise he would 
not discharge the duty imposed on him — it was the duty 
of the jurors who had been summoned to continue to 
attend the Court, and it appears that the next morning 
twelve of them were sworn and the cause tried. — If there 
was any thing wrong in that, Mr. Allen may bring his writ 
of error: but whether it will lie or not, I think we ought 


not to interfere. 
13* 
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Parke, B. — The moment an error is discovered it is the 
duty of the judge to rectify it immediately, and not suffer 
the cause to go on. Here when it was discovered that 
there were thirteen jurors in the box, the proper course was 
to see which were the first twelve sworn, and who, I agree 
with Mr. Allen, were the proper persons to try the cause. 
But it being impossible, as I understand, to ascertain the 
fact as to which of the thirteen was the superfluous jury- 
man, the judge had no alternative but either to suifer the 
cause to go on, with the certainty that it was all useless, as 
every thing done would be set aside by the Court, or dis- 
miss the jury and let the cause be tried over again. The 
last course was taken, and [ think rightly. I agree that if 
it could be clearly ascertained who the thirteenth juror was, 
the proper course would have been to turn him out of the 
box, and let the trial proceed with the remaining twelve. 

Piatt and Martin, BB., concurred. 

Allen. —It would be hard if we were to be concluded 
by this verdict; for on a former trial of this cause by a 
common jury the defendant obtained a verdict, and we have 
now an affidavit of merits. 

Piarr, B. — You brought the hardship on yourself by 
the course you took at the trial. — Rule refused. 
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Selections from 3 Cushing’s Reports (not yet published.) 


“Ieceptance — Agreement. The acceptance of an order, for the payment 
of money out of the amount to be advanced to the drawer, when the houses 
he was then erecting on the drawee's land should be so far completed, as to 
have the plastering done according to the contract between the parties, is 
not absolute, but conditional; and the acceptor’s liability thereon is de- 
pendent on the contingency of the work being completed to a certain stage, 
according to the contract; nor will such acceptance become absolute, and 
the acceptor be liable thereon, as such, by a subsequent cancellation of the 
contract by the drawee and the assignee of the drawer. — Newhall v. 
Clarke, 376. 

If the aeceptor of a conditional order, dependent on the contingency of 
certain work being completed for the acceptor by the drawer, according to 
a contract between them, prohibit the drawer from proceeding to complete 
the work, or conclude with the drawer to put an end to the contract, so as 
to prevent the acceptor from being liable on his acceptance, the remedy of 
the holder of the order, if entitled to any, which the Court did not decide, 
is by a special action on the case for damages against the acceptor: In 
such case, the burden of proof would be on the plaintiff to show, that the 
prevention of the completion of the contract had been caused by the de- 
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fendant ; and any evidence on the part of the acceptor, that the drawer had 
failed or been unable to perform his contract, by reason of death, sickness, 
insolvency or other inability, would be competent to rebut the charge. — /d. 

Action. In an action of assumpsit on an award, which directs the de- 
fendant to pay a certain sum, unless he shall himself cause certain work 
to be done, it must be averred in the declaration, and proved on the trial, 
either that the defendant made his election to pay the money, and notified 
the plaintiff thereof, or that the plaintiff had made a demand on the defend- 
ant to do the work, and that the defendant had refused. — Nelson v. 
Clough, 463. 

Assignment — Trust. On the 26th of March, 1838, W. and 'T. J. W., 
partners, made an assignment by indenture, executed only by the assignors 
and assignees. under the statute of 1836, ¢. 238, for the benefit of creditors : 
The plaintiff was then the surety of the assignors, on a note dated May 
22d, 1826, for $2500, payable on demand, with interest annually, to L. 
w., executor of S. W., and both the plaintiff and L. W. were duly 
notified of the assignment, and knew that they might become parties 
thereto, at their election. ‘The assignees took possession of the pro- 
perty assigned, and with the consent of the creditors, generally, per- 
mitted the assignors, as their agents, to carry on their former business, 
(as they were authorized to do by the indenture,) unt] March, 142, when, 
in compliance with a request in writing, accompanied by a release under 
seal, signed and executed by all the creditors of the assignors, with two 
exceptions, but not by the plaintiff or L. W., the assignees reconveyed 
to the assignors a large portion of the property embraced in the assignment, 
and the assignors on the same day. conveyed the same to W., one of the 
defendants, who thereupon gave the assignors his obligation, secured by a 
mortgage back of the property, to indemnify them against all the claims 
of creditors, including the note on which the plaintiff was surety On the 
2ist of February, 1842, J. R. was appointed administrator de /onis non of 
L. W.. and was afterwards requested as such to become a party to the 
assignment and also to sign the written consent to the reconveyance, both 
which he declined: On the 2d of December, 1843, the plaintiff paid the 
amount of the note, on which she was surety for the assignors, to J. R., 
the administrator of L W. One of the assignors, W. W., haviug died 
in November, 1812, the plainuff, on the 5th of February, INi4, com- 
menced an action (which was still pending) on the note against 'T’. JW. 
as surviving partner, and attached thereon certain of the property which 
had been assigned but not reassigned, and in the same suit summoned the 
assignees as trustees, who appeared and answered. On the sth of July, 
1844, ‘T. J. W. took the benefit of the insolvent law, whereby the attach- 
ment was discharged ; on the 2d of February, Is44, and again in June, 
1845, the plaintiff applied to the assignees to be permitted to become a 
party to the original assigument, but was refused, on the ground, that all 
persons entitled to become parties thereto had either refused, or had released 
the assignees from the performance of the trust. The plaintiff thereupon 
brought her bill in equity against the assignees, and the other parties men- 
tioned above, praying that an account of the property and effects assigned 
might be taken ; that the plaintiff might be allowed to become a party to 
the assignment ; and that the amount of her claim might be paid her from 
the funds. It was Ae/d, that the plaintiff was entitled to a decree in her 
favor; also, that creditors who were parties to the retransfer, but had not 
been paid, were not entitled to share with the plaintiff in the proceeds of 
the property assigned ; and that an application to the Court, for that pur- 
pose, after the decree in favor of the plaintiff, was too late. — Noyes v. 
West, 423. 

Assumpsit. The defendants having offered a reward, for the detection 
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and conviction of any person who might be guilty of feloniously setting 
fire to any building in the city of Boston ; and the plaintiffs claiming the 
reward, on the ground of the detection and conviction of a person, for wil- 
fully and maliciously setting fire to and burning in the daytime, a building, 
formerly used and occupied as a carpenter's shop, but then in the process 
of being altered, adapted and designed to be converted and made into a 
dwelling-house, and not yet finished : it was held, that the Court could not 
infer from this description, that the burning was felonious. — Mead vy. 
Boston, 404. 

In an action to recover a reward for the detection and conviction of 
an off-nder, the record of conviction is not conclusive evidence of his 
guilt. — Ib 

Bill in Equity. One of six part-owners of a vessel, which for conve- 
nience, was registered in the names of two of the others, cannot maintain 
a bill in equity against the register owners, for such part-owner’s share of 
a sum of money awarded and paid to them, under a treaty with the Nea- 
politan government, as an indemnity for the capture of the vessel ; the 
remedy in such case being plain and adequate at common law, in an action 
for money had and received. — Blood v. White, 416. 

Contrict, Illegal. Where the piaintiff and defendant were in a house 
of public entertainment, gaming and playing at cards for money with each 
other and with other persons, with the consent and permission of the pro- 
prietor or cccupant of the house, who, with the knowledge of the parties, 
suffered and allowed such gaming and playing therein for his own gaiu and 
reward, and the plaintiff. whilst the parties were so engaged in gaming, 
lent the def ndant a sum of money. for the purpose of enabling him to 
engage and continue therein : it was he/d, that the Joan was an illegal con- 
tract, and that the money lent could not be recovered back, whether the 
occupant or keeper of the house was or was not licensed as an innkeeper 
or common victualler. — White v. Buss, 448. 

Covenant — Lessor and Lessee. Where the lessor in an indenture of 
lease, under seal, of an estate in Boston, for twelve years and three months, 
for himself and his legal representatives, agreed to pay all taxes that might 
he assessed on the premises ; and the lessee, for himself and his legal rep- 
resentatives, agreed to pay all costs, expenses, and charges, except the 
yearly taxes ; and it was mutually agreed that the lessee might make any 
additions and repairs, at his own cost and charges, that he might choose, 
not injurious to the estate : it was Ae/d, that the lessor could not recover 
of the lessee, under the covenants in the lease, an assessment laid on him 
by the city of Boston, for paving the footway in front of the esiate, under 
the act of 1795, c. 31, § 2, and which he had paid. —Torrcy v. Walhs 
Jr., 442. 

A covenant by the lessee, in a lease under seal, to pay all costs, charges, 
and expenses, except the yearly taxes, is a covenant running with the 
land, and binding on an assignee. — /. 

A parol promise to pay rent, made by the assignee of a lease under seal, 
with a surety, to the executor of the lessor, and indorsed on the lease, 
does not ailect the liability of the assignee for the performance of the other 
covenants in the lease. — Jb 

Deed — Construction. The grantor in a deed. containing covenants of 
seizin, title, against incumbrances, and of genera] warranty, having used 
terms purporting to convey the estate therein mentioned by metes and 
bounds, «nd added the words: *‘ meaning and intending by this deed to 
convey all my right, title and interest in and to’ the premises so described : 
it was held, that the covenants applied generally to the land mentioned in 
the deed, and were not restricted to the grantor’s right, title and interest 
therein. — Hubbard v. Apthorp, 419. 
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Devise — Construction. A testator, having by his will devised to his 
son S. the rent or improvement of certain real estate, ‘* he to receive the 
rent annually, or quarterly, (if the same should be leased or let.) during 
his natural life, and the premises to descend to his heirs,’’ added a codicil, 
by which he repealed and revoked that part of his will, wherein any part 
of his estate real or personal was devised or bequeathed to his son S., and 
in lieu thereof, made a bequest in the following terms : ‘* I do bequeath to 
my son S. only the income, interest or rent of any portion of my real or 
personal estate, as the case may be, so that no more than the income, inter- 
est or rent of any portion of my real or personal estate, and not the prin- 
cipal of said personal or fee of said real estate may come to the said S. my 
son, which, at his decease, it is my will, that the said real and personal 
estate shall then go to the legal heirs: *’ It was held, that by the terms of 
the will alone, the estate therein mentioned would have been devised in fee 
to S. and his heirs, either as a fee simple in him, according te the rule in 
Shelley's case, or as an estate for life in S , with remainder in fee to his 
heirs, according to the rule as modified in this state by St. 1791, e¢ 60, § 3; 
but that by the codicil, the devise in the will to S. whether of a fee simple, 
or of an estate for life, with remainder in fee to his heirs, was wholly re- 
voked, and an estate thereby devised to him for life, with vested remainder 
in fee to the legal heirs of the testator. — Brown v. Lawrence, 390. 

Devise -- Construction. In the construction of a will, the intention of the 
testator, so far as it can be collected from the will itself, if it be not contrary 
to the rules of law, must govern ; and if the testator have expressed two 
intentions legally inconsistent, the Court will stand in the place of the tes- 
tator, and give effect to that one which the testator would have preferred, 
if driven to choose between the two. — Malcolm vy Malcolm, 472. 

Under the following devise ina will, ‘* 1 give and bequeath to my grand- 
son D. my dwelling-house wherein I now live, he to take possession of 
the same at the age of twenty-one years ; to hold the same to him during 
his life; and at and upon his decease, 1 give the same dwelling-house to 
the eldest male heir of his body lawfully begotten, and upon the decease 
of such male heir, to the male heir of said deceased and his heirs forever. 
And in case my grandson shall not leave any male heirs. I then give said 
house to his next eldest brother during his life, and upon his decease to his 
eldest male heir, lawfully begotten, and to his heirs forever: *’ it was held, 
that D. took an estate tail — Jd. 

Execution — Imprisonment for Debt. A judgment debtor whose property 
has been levied on, and the execution thereby satisfied in part, may after- 
wards be committed to prison on the same execution to satisfy the balanee : 
but, if a judgment debtor is committed on execution before any of his 
property is levied on, the execution, by the common law, is considered as 
satisfied, and cannot afierwards be levied on his property. — Dedge v. 
Doane, 460 

Guardian and Ward — Bond. ‘The guardian of a minor, who had given 
a guardianship bond in the form required by law, having represented to the 
judge of probate, that, since his appointment, his ward had received a pe- 
cuniary legacy exceeding in amount the penalty of the bond; and having 
suggested that the judge should make such order in the premises, as to law 
and justice might appertain ; the judge thereupon ordered the guardian 
to file a new bond in a larger penal sum than the first; and the guardian 
filed such bond accordingly, with a new surety : it was Aedd, that both 
bonds were valid; that the sureties were to be deemed co-sureties ; and 
that, being sureties in different sums, they were as between themselves 
compellable to contribute in proportion to the different penalties of their 
respective bonds. — Loring v. Bacon, 465. 

Husband and Wife. An annuity, bequeathed to the sole and separate 
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use of a married woman, and in the hands of a trustee to be paid to her for 
that purpose, is not chargeable for the debts of her husband — Mahoney 
v. Porter, 417. 

Insolvent Law — Effect of Certificate of Discharge. The original defend- 
ant, in a writ of review, cannot, in his defence thereto, avail himself of a 
discharge in insolvency, obtained in pursuance of proceedings commenced 
since the rendition of the original judgment against him. — Foster v. 
Plummer, 381. 

Insolrent Law. The Stat. of 1838, c. 163, § 3, does not authorize an 
absolute sale of mortgaged premises, where the equity of redemption be- 
longs, or is mortgaged, to a third person, and is not in the insolvent But 
where a first mortgagee petitioned the master for a sale of mortgaged pre- 
mises, and the second mortgagee also petitioned, and the master granted 
the first and disallowed the second petition, and the second mortgagee 
thereupon applied to this Court for an injunction, to restrain the assignees 
from proceeding to sell on the petition of the first mortgagee, and praying 
that the premises might be sold on his own petition: it was he/d, that as 
the second mortgagee had thereby put himself in the power of the Court, a 
sale of the equity might be ordered ; the proceeds to be applied, first, to 
the payment of the first mortgagee’s debt, and the surplus, if any, to the 
payment of the second mortgagee’s debt. — Hunnewell v. Goodrich, 469. 

Limitations, Statute of. If the maker of a note agree with the holder, 
to pay him a certain proportion of the amount due, in full discharge of the 
note, and afterwards make and sign a note for the amount so promised, and 
offer it to the holder, in payment of the first note, and the holder refuse to 
receive it; this is not such an acknowledgment or promise as will prevent 
the first note from being barred by the statute of limitations. — Smith v. 
Eastman, 355. 

Partnership — Infant. B.. a minor, and S , a person of full age, entered 
into a partnership, to the capital stock of which B. contributed about $900, 
and which was dissolved by mutual consent, before B. came of age. On the 
dissolution, it was ascertained that the firm had made about $300, and B. 
sold and conveyed to S. all his interest in the partnership property, for 
which he received the note of S. for $1100, secured by a mortgage of per- 
sonal property, and S at the same time gave B. an obligation to pay the 
debts of the firm. After coming of age, B. proved his note against the 
estate of S , who had taken the benefit of the insolvent law, and alse insti- 
tuted proceedings with a view to enforce his claim under the mortgage. It 
was /eld, that by these proceedings, B. had not ratified the partnership, 
and made himseif liable for the partnership debts — Dana v. Stearns, 372. 

Partnership. Three partners being sued on a partnership note, two of 
them pleaded a discharge under the insolvent Jaws in bar, and the plaintiff 
discontinued against these two, and filed a specification of his claim against 
the third, in which he sought to charge him both on his joint liability, and 
on an alieged separate liability for the goods which formed the considera- 
tion of the note, and omitted to amend his declaration so as to charge a 
separate liability : it was Aeld, that the plaintiff could not recover against 
the remaining defendant, by proving a sepuirate liability. — Whiteng v. 
Withington, 413. 

In an action against one of several partners, to recover the value of goods 
fraudulently obtained by the defendant, for his own use, in pursuance of an 
alleged conspiracy between him and his partners, evidence is not admissi- 
ble for the plaintiff, to prove that the defendant had purchased goods of 
other persons, in the name of the partnership, on false and fraudulent re- 
presentations that he was authorized to make such purchases for the firm, 
and that the partnership was solvent. Such representations, if made to the 
plaintiff, would not be admissible, in an action founded on a contract. — Jb. 
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Practice — Remoral of Action to Supreme Court Any one of several 
defendants, in an action within the provisions of St. 1840, ce. 87, § 5, may 
remove such action from the Court of Common Pleas to this Court, in the 
manner prescribed in the statute. — Warton v. Broadhead, 356. 

Principal and Agent — Usage. Goods being consigned to an agent for 
sale, with general instructions to remit the proceeds, it is a sufficient com- 
pliance with such instructions, if the agent remit by a bill of exchange, 
without indorsing or guarantying it; provided such is the usage at the 
agent's place of business, and the agent use proper diligence and discretion 
in the purchase of the bill. In an action against the agent, to recover the 
proceeds of such a sale, proof of the usage and of a remittance accordingly is 
a sufficient prima facie defence; and if it is established by the agent, the 
burden of proof is then on the principal to show that bills remitted in pur- 
suance of the usage ought to be indorsed or guarantied by the agent. — 
Potter v. Morland, 381. 

Trover Where the mortgagor of goods, of which the mortgagee had 
the right of immediate possession, by a mortgage duly recorded, induced 
the mortgagee by false and fraudulent representations to allow the goods to 
remain in his possession, for a certain period, during which the moitgagor, 
for the purpose of cheating and defrauding the mortgagee, sent the goods 
to an auctioneer, by whom they were sold and the proceeds paid over to the 
mortgagor: it was Aeld, that the mortgagee might maintain trover for the 
goods against the auctioneer, although the latter did not participate in 
the fraud of the mortgagor, and had no knowledge in fact of the existence 
of the mortgage. — Coles v. Clark, 399. 

Vendor and Purchaser — Fraud — Usage. In an action on the case, 
brought by the buyer of cotton in bales, against the seller, for a false and 
fraudulent packing thereof, without the knowledge of the latter, the defend- 
ant was allowed to give evidence of the existence of a general usage in the 
cotton trade, relative to the liability of the seller in such cases; and a 
usage being established accordingly, that, in order to entitle the buyer to an 
indemnity, it was incumbent on him to give the seller notice of the fraud, 
as early as circumstances would admit of, after the discovery of the false 
packing ; to afford the seller an opportunity to examine the cotton, either 
in bulk or by sample ; and, to furnish him with evidence of the identity of 
the bags alleged to be so packed, and of the marks and numbers thereon ; 
it was Ae/d, that the plaintiff, having used up the cotton, without preserving 
the marks and numbers of the bags in which it was packed, or affording the 
defendant an opportunity to examine it, or giving him any notice of the false 
packing, until six months after the discovery of the fraud, was not entitled 
to recover. — Casco Man. Co. v. Diron, 407. 

Will — Probate — Interest of Judge. A will being proved, approved and 
allowed, before a judge of probate, who was indebted to the tesjator on a 
promissory note secured by mortgage, the executor afterwards made a bond 
fide assignment of such note and mortgage and received the full amount due 
thereon, and thereupon presented the will a second time to the judge, for 
probate, by whom the same was again proved approved and allowed: it 
was held, that the judge, when the will was first presented for probate, was 
interested in the case, within the provisions of the Rev. Sts. ¢. 83, § 15; 
that the first probate was therefore void, and incapable of being made good 
by confirmation, waiver, or ratification of those interested ; that the execu- 
tor derived no authority under such probate, and was not authorized thereby 
to assign the note and mortgage ; that such assignment was irregular and 
effected no change of ownership, but left the judge a debtor to the estate as 
before ; and consequently, that the second probate was equally void with 
the first. -- Gay v. Minot, 352. 
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Will —-Intention. It is a sufficient manifestation of the intention of a tes- 
tator, that real estate acquired by him after the making of his will shall 
pass thereby, pursuant to the Rey. Sts. c. 62, § 3, where it appears by the 
whole scheme and tenor of the will, that he intended to make a full and 
entire disposition of his whole property, real and personal. -— Winchester v. 
Forster, 366. 


SAiscellaneous LEntelligence. 


A Liset vron Biackstone reruten. The Law Review for May con- 
tains the introductory lecture which was delivered by Professor Foster at the 
opening of the Course in University College, London, Nov. 5th, 1850. In 
this lecture Professor Foster takes occasion to animadvert upon the asper- 
sions upon Blackstone by Mr. Austin, the first Professor of Jusrisprudence 
in that college, in his outline of the Law. 

‘* The clearness of Mr. Austin’s own perceptions seems to have bred in 
him a somewhat Johnsonian intolerance of the other side. He has no eai 
for the melodies of Hooker, and I do not remember an expression concerning 
Blackstone which is not tarnished by contempt. One passage, indeed, | 
cannot pass by in silence, for it concerns the credit not merely of the author 
of the Commentaries, but of the English Bar which has so honored him. It 
touches the jurispradential rank of this country, —I might even say, it 
affects the rank of the science itself, —to know the true position of a writer 
whose work ranks high at once in Jurisprudence and in English Law. 

Mr. Austin says '— ‘‘ The method observed by Blackstone, in his far too 
celebrated Commentaries, is a slavish and blundering copy of ‘the very imper- 
fect method which Hale delineates, roughly, in his short and unfinished 
analysis. From the outset to the end of the Commentaries, he blindly 
adopts the mistakes of his rade and ct?mpendious model; missing, inva- 
riably, with a nice and surprising infelicity, the pregnant but obscure sug- 
gestions which it proffered to his attention, and which would have guided a 
discerning and inventive writer to an arrangement comparatively just. 
Neither in the general conception nor the detail of his bouk, is there a singlé 
particle of original and discriminating thought ; he had read somewhat (though 
far less than is commonly believed), but he had swallowed the matter of his read- 
ing without choice and without rumination. Ue owed the popularity of his 
book to a paltry but effectual artifice, and to a poor superficial merit. He 
truckled to the sinister interests and to the mischievous prejudices of power ; 
and he flattered the overweening conceit of their national or peculiar institu- 
tions, which then was devoutly entertained by the body of the English 
people, though now it is happily vanishing before the advancement of 
reason. And to this paltry but effectual artifice, he added the allurement of 
a style which is fitted to tickle the ear, though it never or rarely satisfies a 
severe and masculine taste. For that rhetorical and prattling manner of his, is 
not the manner which suited the matter in hand. It is not the manner of 
those Classical Roman Jurists, who are always models of expression, though 
their meaning be never so faulty. It differs from their unafiected, yet apt 
and nervous style, as the tawdry and flimsy dress of a milliner’s doll, from 
the graceful and imposing nakedness of a Grecian statue.” 

The foregoing strictures are written of a work which a Follett allowed no 
year to pass without reading through — which warmed, even on the bench, 
the classic taste of an Avonmore, and unbent the gravity of a Mansfield. 
The style which we are told ‘never or rarely satisfies a severe and mascu- 
line taste,” delighted no less exacting a critic than Walter Savage Landor. 


! Outline, p. Ixiii. The Italics are Prof. Foster’s. 
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The charges of “ truckling to power,” and “ flattering our national con- 
ceit,” L might pass by as having but a forced periinence to the matter in 
hand. But Mr. Austin provides us with his own answer. The ‘ power,’ 
he speaks of has long passed away — or “ national cunceit,”’ as he acknow!- 
edges, is ‘‘ happily vanishing betore the advancement of reason,”’ yet the 
celebrity of the Commentaries remains. And we may surely forgive the 
eulogiums of Blackstune on a faulty constitution, when a Mackintosh could 
advisedly say of its worst deformities, ‘that if an English lawyer were to 
delineate the model of perfection, he would find that with few exceptions he 
had transcribed the institutions of his own country.”? Blindness to moral 
anomalies —so they only exist —is a fault of which poor human nature 
must bear the blame. Both these excellent persons shared an imperfection 
of which we only become conscious when an evil principle is presented to us 
in some unwonted form. I doubt if there is a single expression in the para- 
graph I have read which could be justified as it stands, unless it be, perhaps, 


that Blackstone has missed the hints aflorded by Hale. ‘To originality ot 


design, undoubtedly, he makes no pretension ; and he is deficient in that 
power of systematic arrangement which is ofien the compensating quality of 
secondary minds. In leading principle he is also not unfrequeutly to seek, 
and in the range of his peculiar merits he sometimes allows himself to be 


ensnared by facility. His definition of law comprises, with an amusing. 


unconsciousness, the fundamental distinctions of both the opposite schools, 
and is even more faulty than the unsystematic description of Grotius: while 
he defines Things only to depart from his definition, and embrace what he 
had but now excluded. In discussing whether an act of attainder is strictly 
a law, he adopts the right conclusion, for a reason universally felt to be 
wrong, and not following from his own definition. Of light and air he tells 
us that they ‘‘ must by nature ever remain common,”’ and announces in the 
same sentence that ‘ they belong to the first occupant,” and fixes the dura- 
tion of his ownership. 

The praise of the English Bar consists rather in their practical, sound 
sense, than in their readiness at abstract reasoning. In attempting the lat- 
ter, Blackstone has committed faults affecting his reputation as a scientific 
jurist, but not diminishing, even from that character, more than he can 
spare. If I were asked for his great merits, I should point to the constant 
endeavor to establish a moral basis for every requirement of law, as in 
itself a virtue that puts his faults in the shade. And if any should imagine, 
from Mr. Austin’s strictures, that this was merely an elementary treatise, 
which, having perused at the outset of their studies, it then became them to 
go on to the weightier matters of the law, this error will soon be rectified, 
when they find in the emergencies of practice, how ready and universal is 
his aid. After ail deductions, Blackstone must be allowed an accomplished, 
if not a great Jurist. Whosoever should now re-write the Commentaries of 
the Laws of England — and they deserve to be re-written — must enter upon 
his labour in Blackstone’s spirit, though he might depart in much from his 
language. And he would reap praise of rare attainment, if more of him 
should be said at its conclusion, than that Klackstone’s mantle had fallen 
upon him. no , 


ProressionaL DeportmeNnt. The London Spectator has a report of the 
following case : — 

The opinions delivered by Mr. Baron Martin on the proper function and 
responsibility of the bar, at a trial in the Central Criminal Court, on Satur- 
day, will probably have excellent effect in the unventilated moral regions 
of the Old Bailey. John Moss, servant of Mr. George Heury Brettle, was 
indicted for stealing from his master a telescope, clothing, and other articles 
of personal property, worth 100/. Mr. Brettle is a partner of the eminent 


2 This was written of our Criminal Procedure forty years after Blackstone delivered his 
Lectures, and before Romilly had made it human, 
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City firm bearing his name; asa bachelor, he lived in the Albany ; he lately 
married ; and, on leaving the Albany, he discovered how his valet had 
plundered him. For the defence, Mr. Mew held the brief of some friend 
who had been retained ; and he endeavored, by cross-examination of Mr. 
Brettle, to elicit some facts of a personal and privete nature, on which the 
inference might be founded, that the property had been given to Moss to 
procure his silence. Allusion was made to a lady with whom Mr. Brettle 
had intimate relations before his marriage, but who is now dead ; anda 
demand was made for inspection of Mr. Brettle’s check-book. After much 
persisting, however, it seemed that the defence consisted solely of inuendo ; 
nothing was elicited to justify the insinuations ; and the jury observed, 
aloud, that the questions had nothing to do with the merits of Moss’s de- 
fence. Baron Martin remarked, that he had long entertained the same 
opinion; but he and the jury must give the counsel credit for having some 
oe object in view ; his was the responsibility, and if, in his discretion, 
1e thought fit to persevere, the Court could not prevent him. Mr. Mew 
stated that he was acting strictly from his instructions ; and he averred that 
it was important these questions should be answered. 

The foreman of the jury (with warmth) —“ I can only say, [ would much 
rather be robbed by my servant, to any amount, and say nothing about it, 
than get into that box as a witness, if [ am to be subjected to an examina- 
tion into all my private affairs, by the counsel for the prisoner.” 

Mr. Mew still insisted upon looking at the counterfoils and the check- 
books. 

Mr. Ballantine, the counsel for the prosecution, said, that he thought be- 
fore one gentleman took upon himself to examine the private check-book 
of another gentleman, he ought at least to state what was his object in 
doing so. 

Mr. Baron Martin said, he had already given an opinion upon the subject 
of the course of cross-examination, and he must leave the matter to the 
learned counsel’s own sense of propriety and discretion. 

Mr. Mew then sat down, without asking any further questions. 

The case went to its conclusion, and the prisoner was found guilty. The 
jury ananimously resolved to express, through their foreman, their extreme 
disapprobation of the manner in which the defence had been conducted by 
the counsel for the prisoner; and to state their opinion that such a line of 
defence is calculated to defeat the ends of justice, by deterring persons from 
coming forward with evidence against servants who have robbed them. 
Mr. Baron Martin stigmatized the offence as very abominable; there had 
not appeared the slightest justification for the defence : no doubt, the pris- 
oner had possessed himself of the check-books, for the purposes of extortion, 
by making known matters that had occurred before the marriage of the 
prosecutor. Sentence, transportation for ten years. 

Mr. Mew again explained that he held the brief for an absent friend, and 
that he had acted only on his instructions : he urged, that if there were any 
blame, it should fall, not on him, but on the person who prepared the 
instructions. 

Mr Baron Martin said, he had intimated during the trial, that the course 
which was taken was an improper one, and he still entertained the same 
opinion. Counsel are not bound to act upon instructions, where it is evi- 
dent that they are of an improper description ; but it is their duty to exer- 
cise a discretion in such matters; and if they fail to do so, a great deal of 
that confidence which subsists between the judges and counsel, will be de- 
stroyed. If he had been concerned in such a case, whether for a friend, or 
on his own account, he should certainly have felt it his duty to refrain from 
acting upon such instructions, or for making use of such materials as had 
been furnished for the defence of the prisoner in this case. 


Jupce Spracve upon THE ConstTITUuTIONALTY OF THE FuGitive SLAVE 
Law or 1850.— In the case of James Scott, the first of the alleged res- 
euers of the slave Shadrach, on trial in the District Court of the United 
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States, Judge Sprague in summing up to the jury, passed upon the con- 
stitutionality of the law. He considered the objections to the act of 1850, 
and showed that they all applied with equal or greater force to the Act of 
1793, which was passed by a Congress which had among its members 
more than one third of the members of the Convention which framed the 
Constitution, and a still greater proportion of the members of the first Cen- 
gress which adopted the amendments to the Constitution. and which had 
been unanimously and solemnly decided to be constitutional by the Supreme 
Court of the United States, in a case where the question was directly in 
issue, — by some of the Circuit Courts of the United States, and by the 
Supreme Courts of Pennsylvania and of Massachusetts When enacted, 
it was not considered a violation of the Constitution, although passed at 
a time ** when the spirit of liberty was never higher or more vigilant in 
any people. When apprehension of abuse of power by the National Gov- 
ernment was not only keen, but almost morbid, producing the utmost vigi- 
lance and unsparing serutiny.’’ Yet no ‘* motion was made nor voice raised 
for its repeal in either house of Congress ; no movement against it in any 
State Legislature or popular assembly ; no petition or remonstrance from 
any source whatever. No one appears to have doubted its constitutionality, 
and it was received, so far, at least, as the public records and the history 
of the times show, with the general if not the universal acquiescence of the 
generation which adopted the Constitution. And it was not until years 
afterwards, and when a new generation had arisen, that its constitutionality 
was questioned.”’ 

Judge Sprague discussed at considerable length, and very ably, this 
question : ** Do the proceedings prescribed by Congress for the delivery of 
fugitives from labor require the exercise of judicial power by a Court, or 
may they be summary before a magistrate’?’’ So far as we have seen 
or know, he is the first judge who has stated what a judicial proceeding 
under our jurisprudence is Others have decided that certain proceedings 
are, or are not, judicial; but none have ever attempted to state a general 
principle which shall serve as a test in all cases. And the definition which 
he gives, certainly with the qualification attached, and probably without it, 
seems to be good law. 

‘*A proceeding then is not judicial merely because a magistrate or officer 
must ascertain facts and law, and act thereon in a particular case Asa 
general rule, to render the proceeding judicial under our jurisprudence, the 
tribunal must have the power to render a judicial judgment as to the ques- 
tions at issue, which if not annulled by appeal or reversal, will conclude 
the parties in future controversy upon the same question ‘ihe matter in 
controversy becomes res judicata, judicially settled, and not open for future 
litigation between the same parties. It has been urged that this is not so 
because after judgment upon a writ of entry the same question may again 
be litigated in a writ of right. This isa mistake. It is not the same ques- 
tion. ‘The matters in issue in those two actions are quite different. ‘The 
mere right is never in issue in a writ of entry In a writ of entry on dissez- 
zim and a plea of nul disseizin, the only question is whether the defendant 
did disseize the plaintiff, and that being adjudged, cannot be again litigated. 
The mere right may be afterwards tried, because it is legally a different 
question. 

‘*In order then to determine whether the proceedings before the Com- 
missioner are judicial, let us see what is their result. He is to grant or 
withhold a certificate. What is the legal force of that certificate! It is 
merely an authority to carry the person named from one state to another. 
This is its whole legal effect. What may be legally done with that person 
in the state to which he is carried, depends upon the laws of that state, and 
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not upon anv thing in the certificate. It is true that the certificate states 
that certain facts exist, that is, in the opinion of the commissioner. But 
those facts are not thereby judicially established, but may be controverted 
in any future proceedings between the same parties, and the certificate 
would not be even admissible in evidence. Neither party would be pre- 
cluded from immediately contesting the same question in any other proceed- 
ing. If, for example, a suit for assault and battery and false imprisonment 
were brought in the Circuit Court against the claimant, for the original 
arrest without a warrant, and the justification set up was that the plaintiff 
was a fugitive from labor, and were this question thus directly in issue, the 
certificate could not be given in evidence any more than the opinion of any 
other person. 

** The remark made in the opinion delivered in Prigg v. The Common- 
wealth of Pennsylrania, that a claim for a fugitive from labor was a case 
within the judicial power, was an obiter dictum, and can be reconciled with 
what was deliberately decided in the same cas_, only by supposing that the 
judge who delivered the opinion intended that Congress might legislate for 
it as within the judicial power, and provide for its being tried by a Court, 
not that they must do se.”’ 

After speaking of the decision in Prigg’s case, and alluding to the fact, 
that in the Supreme Court, Justices Grier, Nelson, and Woodbury had suc- 
ceeded Justices Baldwin, Thompson, and Story, and referring to the pub- 
lished and publicly expressed opinions of Justices Grier, Nelson, and 
Woodbury, in favor of the constitutionality of the Act of 1850, he thus 
concludes: ** We have thus not only the decision of the highest judicial 
tribunal in the United States, which alone would be conclusive upon all 
subordinate Courts, but the opinions of all the members of the Court in 
1842, and all its present members, in support of the constitutionality of the 
act. Against all this not one decision of any Court. state or national, and 
not one opinion of any judge of the United States, can be produced. 

** These questions must now be considered as settled by contemporaneous 
exposition, by practice and acquiescence, for more than fifty years, by the 
vpinions and decisions of Courts and judges, state and national, and espe- 
cially by the Supreme Court of the United States. ‘To overturn the con- 
struction of the Constitution so established, would be a most dangerous 
violotion of principle and duty. Jf a Court may do this, it may overturn 
established rules of property, of personal rights, and of evidence upon 
which the community have for a long time acted, and thus shake every 
man’s title, put in jeopardy every man’s liberty, and render the law so un- 
certain that no counsel could advise, and no man act with safety.” 

After citing at length the act of the Legislature of Massachusetts of 
March 26, 1788, with respect to negroes coming from other states, he 
justly observes: ‘Since the year, 178%, when the Constitution was 
adopted, we of Massachusetts and the North have undergone a change, but 
this cannot alter pre-existing facts. If from the progress of benevolence we 
have acquired a stronger sympathy for the African, a more zealous desire 
to aid and protect him, our change cannot retroact so as to change the views 
and intentions which actually exisied at the time the Constitution was 
adopted.”’ 


Detay or THE Proposep Cuancery Rerorm Bitt. — On the 15th of 
May, Lord Lyndhurst, ** hoping not to be thought importunate, ventured to 
remind the Lord Chancellor of the bill which had been promised for the 
reform of the Court of Chancery. It would perhaps be recollected as 
matter of history, that at the close of last session t.ord John Rus-ell gave 
notice in the other House of Parliament that he would bring in a bill for 
the reform of the Court of Chancery early in the present session. It is 
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therefore natural to suppose, that during the recess he employed himself, in 
conjunction with the Law-officers of the Crown, in preparing such « bill. 
In the speech from the Throne at the commencement of the present session, 
the promise was reiterated in distinct terms. A few days after the meeting 
of Parliament, in consequence of a question put to him by Mr John Stuart, 
Lord John Russell stated that he would bring in the bill in question very 
shortly. Very shortly! —it is perfectly clear that he did not use those 
words in their ordinary sense, but, if it might be permitted to say so with- 
out offence, in a quasi-Chancery sense. For, after the expiration of three 
months, or of half the session, the bill in question has not yet made its 
appearance. Lord John Russell, as soon as he meddled with the Court of 
Chancery, seemed to have contracted the habit of delay for which that 
Court was notorious, — with a view, perhaps, of showing the incon- 
venience of the delay which he wished to remedy. Lord Lyndhurst would 
ask whether their lordships are to expect that bill this session ?”’ 

** The Lord Chancellor observed, that as Lord Lyndhurst had himself pre- 
sided in Chancery, with great credit to himself and benefit to the country, 
‘he must be aware of the ease with which remedies for the inconveniences 
and delays of the Court of Chancery are accomplished ;’ yet he had him- 
self done nothing, but left the task to his successors. In reference to the 
bill, Lord Lyndhurst forgets that Lord John Russell has already stated in 
the other House an outline of the bill which he intends to introduce. He 
then said he would ‘ very shortly’ bring in that bill. The draft was pre- 
yared, for the Lord Chancellor had seen it: but the observations made by 
baed Lyndhurst himse!f and by other ‘learned members of the profession, 
und their suggestions, were too valuable to be overlooked. Lord Truro 
requested Lord John not to bring in his bill till the Chancellor had looked 
over those suggestions. He has now had a bill prepared, embodying such 
of them as he approves, but has not yet given it a final perusal. ‘The sub- 
ject is vast and difficult: the government has never lost sight of it, nor has 
the Lord Chancellor individually. He is not aware that there has b-en 
any change in the intention to introduce it first in the other House.” 


The ricut or aN Occupant or A House TO COMPEL PERSONS TO LEAVE 
THE GROUND IN FRONT oF 1t. — We take the following from the American 
Law Journal for May, 1851, p. 523. 

David Vondersmith was before the Philadelphia Court on a writ of habeas 
corpus. He was charged with an assault and battery on Andrew Kee, 
the keeper of a hackney carriage. The facts are, that Kee was standing 
in front of the United States Hotel. when he was ordered to leave by Mr. 
Sniden. The latter called to the defendant to arrest him. which he did, 
and took him to the Mayor's office. It was for this that the prosecution 
was brought. — Kee alleged that he went to the hotel to look for a gen- 
tleman who owed him money, and that he was not inside of the botel. 
Judge Parsons sai¢c he would decide the question presented upon first prin- 
ciples, so that the rights of parties should be clearly understood. Every 
man owns the ground in front of his house. He has given to the public a 
right to pass and repass over it, but in all other respects it is as much his 
property as any other part of the premises. No one has a right to stand 
or carry on any business in front of any man’s house, and if he is thus 
annoyed and notifies the party to leave, and he don’t, he has a perfect right 
to use sufficient force to compel the offender to go. If such was not the 
law, a person might set up a fish stand under another’s parlor window, or 
any other obnoxious business. A man keeps a public house to entertain 
strangers and travellers, and no one has a right to come about his prem'ses 
to interfere with his customers or guests. It has been held by the Court 
that men and boys have no right to collect at corners of streets. At the 
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last term of the Court, in a case where arrests were made by an officer of 
persons who had collected around a house where an unfortunate female who 
made a noise resided, it was laid down that the police had a right to dis- 
perse them. — When Kee was told to leave the place by the proprietor, he 
ought to have done so. His refusal to go gave the proprietor a right to 
take him by the collar and put him off the pavement, or cal] a public officer 
to do so, which was the wiser course. Vondersmith having done nothing 
but his duty, he was accordingly discharged from custody. 


Ricuts or Pew Owners — In the Superior Court at New Haven, 
Connecticut, the owner of a pew in a certain church brought action against 
its committee for the value of his pew, which had been taken from him. 
It appeared that the society was in declining cireumstances, and as a 
remedy it was proposed te modernize their house. Under the advice of 
counsel, the committee of the society caused the edifice to be appraised by 
three disinterested persons appointed by the society, apportioned the gross 
amount upon the several pews, and tendered to the respective pew-holders 
the amount thus apportioned. The plaintiff claimed to recover the value 
of the pew, irrespective of this appraisal. It cost him 8650, and had for 
several years to the time it was taken from him, rented so as to pay an 
interest on $500 

The Court decided that the plaintiff was entitled to recover the full value 
of the pew at the time it was taken, and that the appraisal must be laid out 
of the case. The annual income, however, was no certain test of the real 
value of such kind of property, but the circumstances and condition of the 
society must be taken into consideration. As these were not good in the 
present case, the value of the pew was assessed at $300, and judgment 
given for that amount and costs. 


Ricuts or Postmasters. — Judge Greenwood, of Brooklyn, New 
York, issued an order to Mr. Brady, New York city postmaster, directing 
him to retain a letter directed to ** Edward Corry, Fairfield Works, Lon- 
don, England *’; in consequence of which, Mr. Brady appeared before 
the Judge. The letter contained a promissory note, which the Court 
had previously restrained the sender from parting with. Mr. Brady 
questioned the authority of the Court to issue such an order, and doubted 
if a postmaster could retain a letter. He called the Judge's attention to 
the thirty-second section of the post office act, as modified in 1845, and 
now in operation, by which he would .be liable to a fine of five hundred 
dollars and imprisonment for six months, for detaining any letter in his 
office, and rendered incapable of holding any office for the future. It 
would, moreover, be next to an impossibility to find that letter now, among 
thousands of others that were going to England that morning. The Judge 
expressly held, that he had the power to stop a letter to prevent a fraud, 
and in obeying the order of the Court the postmaster would not be infring- 
ing the post office act, which only forbids him from detaining a lever 
unlawfully. 


Ipem Sonans.—In the Court of Criminal Appeal (London) lately, an 
indictment for theft was held bad for the misspelling of the name of the 
owner of the property. The goods were said to belong to Darius Christo- 
pher ; the owner’s name was Tvius Christopher. The Judge at the Dorset 
Session decided that the names were ‘‘idem sonantia”’ in the Dorsetshire 
dialect, which makes the d explosive and hard like the ¢t. The Appeal Court 
however, decided otherwise. 
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A Dicest or tHe Laws or Texas; to which is subjoined an Appendix, 
containing the Acts of the Congress of the United States on the subjects 
of the Naturalization of Aliens, and the Authentication of Records, ete. 
in each State or Territory, so as to take effect in every other State or 
Territory: and to which are prefixed the Constitution ef the United 
States,-of the Provisional Government of ‘Texas, of the Republic of 
Texas, and of the State of Texas By Oriver C. Harrisy, of Gal- 
veston. 1 Vol. pp. 1042. Philadelphia: Published by ‘Thomas, Cow- 
perthwait & Co., No. 253 Market Street. 1550. 

This Digest comprises all the public laws of the Republic and State of 
Texas, which are now in force, except acts for the incorporation of cities 
and towns, and the establishment of counties; likewise all repealed public 
laws which may be considered muniments of title to property ; such as, for 
example, the laws upon the subjects of execution, estates of deceased per- 
sons, taxes, &c. All repealed laws are noted with the word * repealed ”* in 
the margin, and where any law is modified by a subsequent law, a refer- 
ence will be found in the margin. 

The alphabetical arrangement of subjects is used, and where convenience 
seems to require it, the same law is placed under several heads: for exam- 
ple, Murder, Rape, and Robbery, &e. form distinct heads, and oecur also 
under the more general title of Criminal Law. The date of each law is 
given, and the elder law is placed first, and reference is also had to the 
volume and page of the Pamphlet Laws where it may be found. Full synop- 
ses precede each title, and a copious index of the whole is given, with 
references from one subject to another. Keferences are also had in the 
margin to such decisions uf the Supreme Court, as bear upon the con- 
struction of the law. 

We have never examined or seen a digest prepared with more method, 
or exactness and completeness of detail than this by Mr. Hartley ‘The 
fidelity with which it has been prepared can only be attested by the tes- 
timony of those skilled in the law of that state. And the letters of the 
Chiet Justice and the Associate Justices of the Supreme Court of ‘l'exas 
appended to the preface, bear witness to the ** abundant evidence of care, 
industry, and skill,’’ and that ‘** the execution of the work is as perfect as 
the plan is convenient, full and systematic.”’ And all members of the 
profession who may have oecasion to consult the work, will agree with 
Chief Justice Hemphill, that Mr. Hartley is ‘ eminently entitled to the 
gratitude of the profession and ef public officers, for relief from the con- 
stantly recurring labor of searching through accumulated masses of legis- 
lation to ascertain the actually existing provisions of the laws of the land. 


Rerorts or Cuancery Cases pecipep in THE First Cirevir or THE 
Strate of New York, sy THe Hon. Wittiam ‘T. M Coun, Vice- 
Cuancettor. By Cuartes Eowarps, Counsellor at Law. Vol. 1V. 
pp. 791. New York: Banks, Gould & Co, 1414 Nassau Street. 
Albany: Gould, Banks & Co,, 475 Broadway. 1551. 


This volume contains cases decided in the Vice-Chancellor’s Court of 
the First Circuit, from 1535 to 1846, when Vice-Chancellor M’Coun 
reached an age at which, after a faithful, diligent, and conscientious dis- 
charge of judicial duty for fifteen years and a half, under the then 
Constitution of New York, he was incapacitated from holding judicial 
office. The folly of this provision in the Constitution of their State, 
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which had deprived them of the matured strength and intellect of Chan- 
cellor Kent, was so manifest to the people of New York, that it was 
discarded in the present Constitution — and, as one of the first fruits of 
their wisdom, they were enabled to elect Vice-Chancellor M’Coun a Justice 
of the Supreme Court of the State. The last four of the decisions in this 
volume have been made by his honor, since he has been Justice of the 
Supreme Court. 

The importance of the decisions contained in the volume will be readily 
perceived, when it is recollected that they are Chancery cases in the chief 
commercial city of the country — where an extended Chancery jurisdiction 
for a series of years has built up a solid structure of Equity Jurisprudence. 

The execution of the volume is excellent, and the reporter has done his 
work faithfully. ‘The index is full; and by its various references, subjects 
are easily found ‘The marginal notes are neat and exact, and we notice 
that at the commencement of each case —in the margin—the subject- 
matter, or matters thereof. are given. The adoption of this plan by 
reporters, would save those who consult the reports much trouble. 


Tue Lives or tHe Caer Justices of ENGLAND, FROM THE NorMAN 
Conquesr TILL THE DeaTH oF Lorr Mansrietp. By Joux, Lorp 
Campsect, LL. D., F. R.S. E., author of ** The Lives of the Lord 
Chancellors of England.’ In two volumes, pp. 463 and 412. Phila- 
delphia: Blanchard & Lea, 1851. 


Upon the appearance of the English publication, of which this is a 
reprint, we gave a somewhat extended notice of this work. (See Law 
Reporter, N. S., Vol. IL. pp. 490-493,) we are glad to see that the enter- 
rising publishers have added the Chief Justices to their series of the 
Sins of the Chancellors, and that the profession can have in a cheap, yet 
readable and handsome form, these very interesting volumes. We may 
have fault to find with Lord Campbell's hasty composition, with some of 
his prejudiced opinions —and with some of his errors of omission and 
commission, yet lawyers have much reason to be grateful to him for his 
labors in illustrating the Lives of the Fathers of our Jurisprudence ; for 
we claim as common ancestors, the whole list of Chief Justices from Odo 
to Mansfield, reserving, perhaps, the right of selection or exception in 
some cases. We may have occasion to refer to these volumes more fully 
hereafter. 


Obituary Notices. 


Diep, in Baltimore, Maryland, May 8, 1351, Judge Nicnotas Brice, aged 80. 
He had held the office of judge for thirty-four years, and at his death was the 
senior and Chief Judge of the Baltrmore City Court. Owing to the failure of his 
health in a natural decline, during the last two years he did not perform his judicial 
duties. He was appointed to the office which he held until his decease, in the year 
1817, when the Court over which he presided was hy law established. He was 
also for many years President of the Farmers and Merchants’ Bank of Baltimore, 
and fulfilled the duties of that responsible office with care and fidelity. In the 
more important public station of Chief Judge of the Criminal Court, he discharged 
his obligations under a conscientious recognition of his responsibility. In his pri- 
vate character he enjoyed the unqualified respect of his fellow-citizens, and has left 
behind him the savor of a life well spent, and the memory of an honest man. 


In Portsmouth, New Hampshire, May 20, Hon. Samvet Cusuman, aged 68. 
Mr. Cushman was born and began the practice of law in Parsonsfield, Maine. 
but while still quite young removed to and opened an office in Portsmouth, where 
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he was for some time a law partner of the Hon. Levi Woodbury. Although he 
did not extensively engage in the more laborious and responsille duties of his 
profession, he, for a loug time, had considerable practice, much of which was 
necessarily relinquished when he went into public life. In his business and pro- 
fessional intercourse with his brethren of the bar he was always kind, to his 
opponents courteous, and to his clients true. In the care and management of the 
various property trusts confided to him, he was scrupulously faithful. 

His influence and example were always in favor of sound morals and education. 
He gave all the aid in his power to enterprises for the public good, and was ever 
ready, with his quick sympathy and cheerful efforts, 10 do his part, and more than 
his part, for the relief, improvement and comfort of others. Hie had that polite- 
ness which springs from a benevolent heart, and was known and respected through 
life. in all its relations and duties, as an exemplary Christian. 

He was for many years an active and zealous politician, and received many 
tokens of the kindness and confidence of the public. He was for some time, be- 
tween 1820 and 1830, Treasurer of the County of Rockingham. In 1826 he was 
appointed Clerk of the U. S. District and Circuit Courts for the New Hampshire 
District. He was appointed in 1829 U.S. Attorney for that district. In March, 
1833 and 1834, he was elected to the Council of New Hampshire. In March, 1835, 
he was elected Representative to Congress, and re-elected in 1837. In 1539 he 
was appointed Postmaster, and in 1845, Navy Agent for that naval station. In 
1850 he was appointed Judge of the Police Court, which office he held at the time 
of his death. In these various and responsible offices he discharged his duties 
with integrity and exemplary diligence. 

During his congressioual career he served his party faithfully, and gained, for 
the time, a sobriquet from his facility in calling for the Previous Question 

Though in all respects he fulfilled the duties of a good citizen, yet he specially 
directed his efforts and his influence to the cause of education, and to him the 
schools and people of Portsmouth owe much. Although his funeral was attended 
hy the gentlemen of the bar, who walked in a hody to his grave, and the Masonic 
fraternity (of which he was a prominent member) paid the same respect to him, 
yet there was no more touching or appropriate tribute to his memory and merits 
than that part of the procession which comprised the pupils of the two high 
schools in that city, with their teachers. He deserved it, and they honored them- 
selves in thus honoring one, who had given to them and to the cause of education, 
his time, his talents, and his best efforts. 


In Florence, May 23, the Right Hon. Ricnaro Lator Suet, aged 56. 

We take the following interesting biographical notice of the late Mr. Sheil from 
the London Morning Chronicle. 

“ Mr. Sheil’s life may he divided into three general phases : his career as a lite- 
rary man and a dramatist — for it was as a writer of tragedies that he first came 
before the public ; his career as an agitator when arguing and enforcing the claims 
of his Roman Catholic countrymen to civil rights equal to those enjoyed by Pro- 
testants — the most stormy, the most characteristic, and the most splendid period 
of his life ; and his Parliamentary career, which continued almost uninterruptedly 
from 1831 to 1350, and during which he gradually settled down from a fiery debater 
and a keen partisan, into a contented placeman, who only at rare and distant inter- 
vals raised that shrill and impetuous voice, which in the old days had so often 
rung over roaring and swelling multitudes, denouncing the bigotry and the intole- 
rance which placed conscientiously-felt religion under the ban of civil disability. 

“ Richard Lalor Sheil was the son of Mr. Edward Sheil, a gentleman who after 
realizing a competence as a Cadiz merchant had retired to a property called Belle- 
vue, near Waterford. He was born in Dublin in 1791. Young Sheil was first 
placed under the care of a French refugee abbhé, and was afterwards transferred to 
a Lonlon school, conducted hy one of the emigré nohlesse, His education was 
next intrusted to the authorities of the Jesuit College of Stonyhurst ; and he finally 
entered his name on the books of Trinity College, Dublin. | Mr. Sheil's oratorical 
powers began to show themselves at a very early period of life. He was a mem- 
her of sundry college and general debating clubs in Dublin, and distinguished 
himself hy the energy and passion of a very crude and extravagant — hut by no 
means ineffective — and eminently [rish, oratory. Mr. Sheil’s early efforts as a 
public speaker are said by those who remember them to have heen strange pieces 
of hyperbolic rhapsody, expressed in the most extravagantly adorned and superla- 
tive metaphor, but always containing bold, individual, and original thought, and 
always delivered with an enthusiasm and a headlong excitement which sometimes 
cused as much merriment, as the evident intensity of purpose on the part of the 
speaker excited respect and admiration. 

“Leaving Dublin and Trinity, Mr. Sheil entered himself as a student at Lin- 
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coln's Inn, and was in due time called to the bar. His father’s affairs had not in 
the mean time prospered ; some unlucky speculations had crippled his resources, 
and it was to clear the expenses of his legal education that Richard Lalor first 
turned his attention to the drama. His opening tragedy was Adelaide, a = 
which owed some slight and temporary success to the impassioned acting of Miss 
O'Neil, who befriended her young countryman. Mr. Sheil was now practising at 
the bar ; but as briefs came in but slowly, he persevered in his dramatic creations, 
and either before or not very long after his first marriage with Miss O’Hailoran, 
produced — at Covent Garden, we believe — not less than three tragedies, — The 
Apostate, Bellamira, and Evadne. Of these the first was, perhaps, the most suc- 
cessful. It was a Spanish story, the scene laid at the time of the expulsion of the 
Moors, and the play containing a tair allowance of melodramatic incident and effect. 
The Apostate was originally played twelve nights, and has been since more than 
once revived. Evadne, however, his last play, has found most favor with the read- 
ing public. It has been acted several times within the last few years at Sadler's 
Wells, and, if we mistake not, also at the Surrey Theatre, but with little or no 
effect. In fact, Mr. Sheil had too little in him of the playwright to be a successful 
dramatist. He could write good poetry, and could develop and elaborate character, 
but he knew little or nothing about those minor but not less essential arts of skilful 
construction and startling stage effects. Still his dramatic lahors were not unpro- 
fitable; it having heen stated that his four tragedies had brought him not less 
than 2000/.. Mr. Sheil followed Sir Walter Scott’s advice, however, and looked 
upon literature, dramatic and otherwise, as a staff rather than a crutch — giving up 
the stage and all that appertained to it as soon as he saw a chance of pushing his 
way in his profession as a barrister, and finally using the bar as a stepping-stone to 
political life. The grand agitation which ended in the admission of Catholics 
to the Legislature was, towards the close of the first quarter of the century, rapidly 
gaining strength and consistence, and, under the adroit and vigorous leadership of 
O'Connell, the Catholic Association was fighting its stormy way to the height 
of political power. 

“In 1822 —a year of Irish distress and famine — Mr. Sheil joined Mr. O'Con- 
nell heart and soul as an agitator for Emancipation, and also for the repeal of the 
Union. He now became considered as one of the leaders of the popular party. 
His speeches were vigorous, and — considering the temper of the Government and 
the nation at the time — bold even to rashaess. When the measure to suppress the 
Catholic Association of Ireland was brought in by Mr. Goulburn, in 1825 — a mea- 
sure ultimately carried on its third reading by a majority of 130 — both Mr. O’Con- 
nell and Mr. Sheil were heard at the bar against the bill. The language used by 
Mr. O'Connell on this occasion was so very violent that the Attorney-General held 
him to hail ; but the indictinent preferred against him was thrown out by the grand 
jury. Mr. Sheil’s general success in London was not the less brilliant that he had 
not achieved the main object of his mission. His oratorical reputation had pre- 
ceded him. Great curiosity prevailed to hear him speak, and his admirers were 
amply gratified. The agitator was petted and caressed by the leading members of 
the Whig party, and went back to Ireland not a whit dismayed by the success 
of Mr, Goulbura’s bill, The tone of the speeches in which Mr. Sheil now indulged 
attracted the notice of Government, and at Jength, after a philippic of especial vio- 
lence — the subject being in the main the life of Wolf Tone — the Attorney-Gene- 
ral, afterwards Lord Plunkett, was ordered to do his duty. The trial which ensued 
bore a striking resemblance to other and more famous state trials. Procrastination 
was the game played by Mr. Sheil’s legal defenders — Mr. O'Connell, Mr. Holmes, 
and the learned gentleman who is now Judge Perrin. Legal objections were taken 
—all manner of ingenious flaws were discovered — long technical discussions, and 
dreary delays and postponements took place — and in the interval the Liverpool 
Administration having gone out, and Mr. Canning having come in, the prosecution 
was allowed to fall through, and the matter dropped. Meantime, however, the im- 
pending fangs of the law had by no means sufficed to keep the versatile and ener- 
getic counsellor in check. During the Wellington Administration he was indefati- 
= in the work of organizing and inspiring with energy and courage Catholic 

reland. This was the most active and energetic period of his life He harangued, 
wrote, labored at the formation of country and branch associations, and was, in 
fact, with Mr. O'Connell, the main-spring and the active intelligence and soul of 
the whole movement. The agitation in its then phase culminated in the famous 
Clare election, which may be regarded as the final stand-up fight, the issue of 
which decided the concession of Catholic Emancipation. Mr. O°Connell then 
stood for the couniy against Mr Vesey Fitzgerald, a Cabinet Minister. The 
whole of the landed gentry of Clare threw their utmost influence into the scale of 
the Government candidate ; but the storm, raised in a great measure by Mr. Sheil’s 
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eloquence, was irresistible, and the forty-shilling freeholders triumphantly seated 
Mr. O'Connell. The event excited great interest, and some little partial disturh- 
ance in England. It was felt that the time had come for something to be done, and 
the Irish agitators crossed the Channel and flung themselves again into the raging 
contest between the rival creeds. Then came the celebrated meeting on Penenden 
Heath, when the yeomanry and freeholders of Kent carried a petition praying Par- 
lament to preserve inviolate the Protestant constitution. Mr. Sheil was present, 
and attempted to speak ; but not one word could he succeed in enunciating in con- 
sequence of the turbulence and excitement of the meeting, which led to scenes of 
the wildest riot. A good deal of amusement was, however, occasioned by a full 
— of the unspoken speech, furnished of course by the orator, appearing in the 
columns of the morning papers duly garnished with the ‘ hears’ and ‘ cheers’ which 
Mr. Sheil thought he was warranted in anticipating. The composition itself was a 
piece of mingled brilliant declamation and close and clear logic, and may he 
regarded as a fellow oration to the great speech at the Clare electiom The repeal 
of the Catholic disabilities had now, however, in spite of the Penenden Heath 
affair, been virtually accomplished. The Peel and Wellington Cabinet yielded ; and 
on the Sth of March, 1829, Mr. Peel, in a four hours’ speech, brought in the 
Catholic Relief Bill; Mr Sheil soon afterwards proposing and carrying a motion 
for the dissolution of the Catholic Association, as having done its duty and accom- 
plished the end of its being. 

“ Shortly after the settlement of the Gatholic claims, Mr. Sheil received a silk 
gown, through the medium of Lord Francis Egerton ; and in 1831 he was brought 
into Parliament by the Marquis of Anglesea, for the family borough of Milbourne 
Port. Mr. Sheil was not long in giving the House of Commons a specimen of his 
talents. It was the epoch of the introduction of the Reform Bill, which was pro- 
yosed by Lord John Russell ou the tst of March, and the honorable Member for 

Lilbourne Port took immediate part in the discussion. His success was complete ; 
and he was publicly complimented by the leaders of the Reform phalanx, and also 
hy his more generous opponents. Then came the general election following upon 
the two defeats sustained by the Ministry on General Gascoigne’s motion and the 
question of adjournment. Mr. Sheil then stood for the county of Louth, and was 
triumphantly returned ; but, on the dissolution in 1832, having two years previously 
heen married to the widow of Mr. Edward Power, of Gurteen, by which alliance he 
succeeded to property in Tipperary. he became anxious to be Parliamentarily con- 
nected with that county, and accordingly was, in the year in question, elected along 
with a son of Lord Lismore. 

“On the 15th of February, in the following year, Lord Grey brought in his Irish 
Disturbances Bill ; a measure which passed through its stages with great rapidity, 
although pertinaciously opposed by the Irish members, led on this occasion by Mr. 
Sheil, —a piece of tactics which produced a charge that the honorable member's 
opposition was a sham opposition, and that in secret he encouraged the Ministry 
to proceed with the bill. This calumny was investigated hy a committee of the 
House, and proved to be utterly groundless, and its original promulgator apologized 
most amply for his mistake. The celebrated Lichfield House compact, to which 
Mr. Sheil was of course a conspicuous party, was the next prominent event in his 
life. Previously, however, to that ‘amnesty’ and ‘compact alliance,’ Mr. Sheil 
had distinguished himself by his bitterness in the denunciation of tithes, which he 
objected to in any shape, and by his very outspoken abuse of the Union. * If,’ 
said Mr. Sheil in 1832, ‘if the Union be not repealed within three years, I am de- 
termined that I will pay neither rent, tithes, nor taxes. They may distrain my 
goods, hut who'll buy ?’ After the epoch of Lichfield House, however, this tone 
was given up for good and all ; and after some coqueting with the Melbourne Min- 
istry, during which the Irish pr ng ets mat was offered to him, Mr. Sheil 
was ultimately preferred to the Commissionership of Greenwich Hospital, and 
shortly afterwards made Vice-President of the Board of Trade, with a seat in the 
Privy Council. Mr, Sheil was the first Catholic commoner upon whom this dig- 
nity was bestowed. During the State trials in 1343 he defended his old copartner 
in agitation, Mr. O'Connell t and great hopes were eatertained by Smith O'Brien 
and his friends, that they would again have the advantage of Mr. Sheil’s eloqueace 
and moral weight in the Repeal cause. ‘ Sheil,’ said Smith O’Brien, ‘must and 
will forget that he is a Privy Councillor, and only remember that he is an Irish- 
man.’ Mr. Sheil, however, forgot nothing of the kind, He had sown his oratorical 
wild oats, which had brought him a better harvest than is usually gathered from 
the agricultural process in question, and he had no notion of giving up snug gov- 
ernment berths for monster meetings and the chance of an — information. 

“On the return of the whigs to office, after the repeal of the corn-laws, Mr. 
Sheil succeeded to the Mastership of the Miut ; which office being abolished last 
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session.* he proceeded to Florence, charged with the duties he was aceorded so 
little time toe perform 

“Mr. Sheil was personally a little, square-built, active man. His style of speak- 
Ing Was very peculiar; his gesticulation rapid, fierce, and incessant; his enuncia- 
tion remarkably quick and tnpetuous — sometimes mdeed, particularly afier he 
began to lose his teeth, degenerating into an absolute gabtle, working up at the 
close of his sentences to a sort of loud voluble scream, rendered the more remarka 
ble by the general high and squeaky pitch of his voice. Mr. Sheil’s matter was 
uniformly well arranged and lucidly logical. 

“ Like Macaulay, he liked to take one particular view of a question, and elabo- 
rate that hy means of a series of close and hitting arguments, and vivid and pictur- 
esque illustrations, clothed in strong, nervous, and very antithetic, if not uniformly 
very ep:grammatic, language. The strain after glitter and rhetorical etfect Mr. 
Sheil never gave up. ‘The greater number of his speeches were prepared, and he 
oceasionally wrote them out himself after they had been delivered.” . 

The melancholy event of Mr. Sheil’s death was sudden, though for some time his 
personal friends and the large circle of his admirers were not without anxiety at the 
haggard expression of face and failing alacrity of movement which they noticed in 
him during the last session of Parliament. It is understood that anxieties of a 
family nature, more or less connected with the recent suicide of a near relative in 
Ireland, had already preyed on his mind in a manner to undermine his bodily 
health ; and an attack of gout in the stomach, which came on immediately after his 
receipt of that sad news, was the immediate cause of his death. 
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Name of Insolvent. Residence. Prncecdiags. Name of Commissioner. 
Aldrich, R. H. Amherst, May 29, Myron Lawrence. 
Appleton, T. Boston, oe 6, Joho M. Williams, 
Austin, L. Ezremont, * HK, ‘Thomas Robinson, 
Babbit, Isaac F. Fitchburg, “« 632, |Henry Chapin. 
Ragley, F Boston, ws e, John M. Willams. 
me, i « 35) {iohn SM Williame. 

. ston, ‘ ohn M, \e 
agin, Benj. Amherst, = 29) Myron Lawrence. 
Delano, George Rochester, os 8696, ‘Welcome Young. 
Downes, Nathaniel Cohasset, “ 7; Francis Hilliard. 
Dyer, B. Jr. Boston, - 7, folin M. Williams. 
Emery, M. W. Sharon, “o 13, Francis Hillard. 
Fisher, H.W. Wrentham, so 16, |Francis Hilliard. 
Gammons, Rufus K. Middleboro’ ne. ‘Welcome Young. 
Gardner, Frederick | Nantucket, “29, |George Cobb. 
Hathorn, Henry G. Lynn, se 7 John G. King. 
Horn, Wm. Charlestown, “« ww, Asa F. Lawrence. 
Holcomb, N. A. Southwick, se. @, George B. Morris. 
Homan, John, Jr. | Marblehead, - 6, jJoha G. King. 
Howard, Wm. §. |Amesbury, an John G, King. 
Howell, Wm. 8. Amesboro’, = & \Joha G. King. 
Howes, Caleb, Jr. Weymouth, . | > Francis Hilhard, 
Hubbard, F. A. Savuir, - 8, Mhomas Robinson. 
Kellogg, C. D. Boston, + ee Joho M. Withams. 
Knapp, C. C. Worcester, “ 12, Henry Chapin. 
Larned, Pitts A. /Amherst, se 2, | Myron Lawrence. 
Merrill, &. Jr. ‘Dracut, *« 4M, | Asa F. Lawrence. 
Metcalf, Hollis ‘Northampton, “« 19, |Myron Lawrence. 
Park, George Worcester, “ 5, ‘omy Chapin. 
Perry, Waldo C. | Milford, . § |Henry Chapin, 
Pierce, Charles 8. 'N. Bridgwater, “6 2, Welcome Young. 
Smith, Geo. 8. ‘Boston, . John M. Williams, 
Snow, R H. |Boston, “« 28, \lohn M. Williams. 
Tuttle, J. H. | Acton, oe 35, | Asa F. Lawrence. 
Walcutt, A. F. | Boston, “« @, jfobn M. Williams, 
White, H. Weymouth, os” Francis Hilliard 
Wise, J. | Boston, “« ‘John M. Williams. 





* A mistake of the writer: the Mastership of the Mint is not abolishe1, but it is no longer a 


cabinet office. 








